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B cupasi Ilaci nporu beJrii,

€Bporneichkuil Cy1 3 MpaB JIOAUHM (JIpyTa CEKIis), 3aCiAal0ur B CKJI/Il MAJIaTH :
Robert Spano, conosa,
Paul Lemmens,
Ledi Bianku,
NebojSa Vucini¢,
Valeriu Gritco,
Jon Fridrik Kjelbro,
Stéphanie Mourou-Vikstrom, ¢y00i,

ta Stanley Naismith, cekpemap 3acioanus,
[Ticnst oGroBopenHs 3a 3aunHeHuMu asepuma 20 Oepesnst 2018, BUHOCUTDH Take

pilIeHHs, siIKe 0yJIO yXBaJIEHO Y TOM JEHbB:
MHPOLEAYPA

1. CrpaBa Oyna posnouara 3a 3aaBoto (Ne 45597/09), siky 17 cepnnas 2009
poky nogas 1o Cyny npotu KoponisctBa benbrii Ha miacTtasi ctatti 34 KonBeniiii
PO 3aXUCT MpaB JIOJUHU Ta OCHOBOMOJIOKHUX cB0OOJ (mami - KonBeHiis)
iTamicekuid rpomaasuud . Exai [aci ("3asBHuk").

2. 3asBHUKa npeacraisas nad . ['enaid, anBokat B M. Manage. Ypsa benbrii
(«ypsim») OyB mpenactaBiaeHuid Horo arentom, mani [. Hignicnaxep, 3 ®@enepanbHoi
myOJI1YHOI CITy>KOU FOCTHIIII.

3. 3asiBHUK, 30KpeMa, CTBEP/IXKYE, 1110 HOTO 3aTpUMaHHs 0yJI0 HE3aKOHHUM Ta
MOPYIIEHO MO0 NPaBO HA COPABEIJIUBUU CY/I.

4. 8 nuninst 2015 poky ckapru, M0 CTOCYIOThCS MMYHKTIB 1 CTAaTTi 5 Ta MyHKTY
1 crarti 6 KonBeHiii, Oyiu HajgiciaaHi Ypsay, B 1HIIINH YacTUHI 3asiBa OyJia BU3HAHA
HEMPUUHITHOIO BIAMOBIIHO 10 MyHKTY 3 mpaBuia 54 Pernamenty Cymy.

5. JIuctom Bix 15 nunus 2015 poky itanmiiicbkomMy ypsiay OyJi0 MOB1IOMIEHO,
[0 BiH Ma€ MOXIJIMUBICTb, SIKIIO LOTO 3a0akae, MOoAaTH MHCHbMOBI 3ayBa)KCHHS
BiAMOBIAHO A0 myHKTY 1 ctarTi 36 KonBenuii Ta npaBuia 44 Pernamenty Cyny.

VYpsin ITanii He CKOpUCTABCS UM MPABOM.

DAKTH
OBCTABHUHMU CIIPABU

6. 3asaBHUK HapouBcs B 1963 poiii 1 mpokuBae B MicTi JIyB'ep.
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7. 3a pi3HOIO 1H(pOpMAL€I0, OTPUMAHOIO CIIIYUMH OKPYKHOI CYJOBOL
cnyx0u (mam - OCC) micta MoHc, Oro miJio3proBajid B y4acTi y MDKHAPOIHIN
KoHTpabaual 30poi. Cmigul moBenu 10 1HGOpPMAII0 0 BiJlOMa KOPOJIBCHKOTO
npokypopa M. Monc nipotokosniom Bia 30 nucronaga 2005 poky, siKuii MOpYUIUB
KpUMIHAJbHY cripaBy (cmpaBa "30pos").

8. Ha mouaTky po3ciiayBaHHs CIiq4l OTPUMAIHN 3 MOJIIEHChKUX IKepel
1H(opMallito mpo Te, U0 3asIBHUK Ta MOr0 0ATHKO 3aliMalucsi KOHTpabaH 010 30poi
Ta BUOYXOBHUX PEUYOBHH, OpPTraHI30BaHOIO 3j04yMHHMMH Tpynamu y Illapnepya ta
Bprocceni, 13 3a3Ha4eHHAM 30pO0i, IX CTalllOHAPHUX Ta MOOLILHUX TEJIE(POHIB, MICIIb,
1e 30poro Ta BUOYXIBKY 30€pIraroTh, 1 110 3asiBHUK KOPUCTYBABCA MOCIyraMu JIpyra
JUTUHCTBA JUIsl TiepeBe3eHHsl 30poi B Itamito 3 Haroau mNOI3/I0K, MOB'S3aHUX 3
KOHTpaOaHJI0I0 TpaHCIOPTHUX 3ac00iB. JaHl ocobu Bxke Oynau BiIOMI MOJIII 3a
BUMHEHHS MOPYIIEHb 3aKOHOAABCTBA MPO 30por0. 30Kpema, 3asiBHUK (PIrypyBaB B
cghfds "30pos" B bproccenbcrkii mpokypatypi. 11 aucromaga 2005 p., micus
KUIbKOX OOIIYKIB, TPOBEACHUX Yy 3B’A3KY 3 PO3CIIAYBaHHSAM HApKOTOPTiBIi, OyiI0
BHJIYYEHO 30pOI0, 5IKa, 32 IAaHUMU MOJIIEHCHKUX JHKepell, MOrJia BITHOCUTHUCS 0
KOHTpaOaH]I1, MOBsA3aHO] 13 3asBHUKOM. CIiIuuii CyiJig Cyay HEPIOi 1HCTAHIIIT M.
MoHc, kUil KepyBaB I[I€I0 CHOPABOIO 100 00Ty HAPKOTUKIB, 3000B's13aB Y 3B'SA3KY
3 UM 25 x0BTHS 2005 poKy CIliTYMX MOBIIOMUTH KOPOJIIBCHKOMY MTPOKYPOPY LIOA0
MPaBOIOPYIIEHb, SIKI HE BIHOCUIUCS 10 MOro mpsiMKy poootu. Ciiadi BUKOHAIU
uei Haka3. Ha migcras i€l iHdopmaltii CTajao MOXKIMBUM BIAKPUTTS pO3CIIiyBaHHs
KOPOJIIBCHKUM MPOKYpopoM M. MoHc y cripaBi "30pos".

9. Cmigui OCC M. MoHC 3anuTaid Ta OTPUMAIM BiJ KOPOJIIBCHKOTO
MPOKYpOpa J03B1I 03HAHOMUTHUCH 13 MaTepialiaMy, sIKE MICTHUJIO 11€ IOCHE.

10. 13 mroToro 2006 p. y @paniiii 0yyio BUITy4eHO 30pOI0, HOXOIKEHHS K0T
e He 0yJio BctaHOBNIeHO. OIHaK HOMEP MOO1ILHOTO TesieOHY 3asiBHUKA Ta ajipeca

Horo 0aTbka OyJid 3HAN/IEHI HAMMCAHUMH Ha KOHBEPTI Ha MICII1 apeITy.
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11. V Tol ke yac ciaiguuil cyaas cyay Hepiioi 1HCTaHIi y MicTi MoHC
3aiiMaBcCs CIPaBOIO MIOJ0 KOHTpabaHIu aBTOMOOLIIB, 5IKa, 30KpeMa, CTOCyBajacs
3asiBHMKA (cripaBa "aBTomoOwUI1"). 2 6epesnst 2006 poky 1iei cyaas BUIaB A03BUI Ha
MPOCIIYXOBYBaHHS Tele(OHY BMOTHBOBAHE TAKUM YUHOM:

"3 oryisiy Ha ICHYBaHHS CEpPHO3HUX BKA31BOK Ha Te, M0 (PAKTH, SIKUMU MU
BOJIOZIIEMO, MalOTh BITHOIICHHS JI0 3JIOYMHIB, Iepe0aueHnX CTaTTIMu 324bis Ta
324ter KpumiHanbHOTO KOJEKCY, 1 PO L1 IPAaBONOPYIICHHS UIE€ThCs y MMyHKTaxX 2-4
ctatti 90ter KpuminanbHo-nponecyansHoro Kogexcey.

BpaxoByroun, 1m0 iHdopMmaiiisi, HagaHa CIOiTYUM 1 T[epeBipeHa Ha
CHOTOJIHIIIHIN J€Hb, @ TAKOXK PI3HI MEPEXPECH] 3aX0H, 3A1MCHEH] TPOKYPOPOM, 1
MoJaJbIIIE CII1JICTBO, 30KPEMA, CBIIYATh MPO ICHYBAHHS MI>KHAPOAHOI KOHTpaOaHIU
BUKPAJCHUX TPAHCHOPTHHUX 3aco0iB, 30KpeMa, MiDK benbrieto ta Irtamiero,
nouynHatouu 3 TpyAaHs 2003 poky 1 siKi He IPUIUHSAIOTHCS JIOHUHI;

bepyuu 1o yBaru, 1o opraHi3aTopu Ta YYaCHUKH LOTO Tpadiky Aisiin
HACTYITHUM YHHOM:

TpancnoptHi 3aco0u BukpagaloTh y benbrii, miciasi MacKyBaHHS IIaci
3a3HAYCHUX TPAHCIIOPTHUX 3aCc001B, BOHU MEPEBO3ATHCS J10 ITamii 3a TOMOMOTO0r0
BHUKpaJEHUX a00 MiIpOOJICHNX JOKYMEHTIB Ta MPUUMAIOThCS y rapaxi B MinaHi,
1100 nMoTiM OyTH MepenpogaHUMHU B I[1M KpaiHi;

[eit camMuii po1iec BUKOPUCTOBYETHCS JIJIsl BUKPAICHUX a00 HEJeraibHUX
TPAHCIOPTHUX 3aco0iB B Iramii, sKki mnepenpaBisitioTbCs A0 benbrii, ane
YTPUMYIOThCSl B HEBUBHAYEHOMY Ha ChOTOAHIIIHINA IEHb MICIIL;

BianoBigHo 10 310paHuX Ha ChOTOAHI JI0OKa31B, y 1IbOMY Tpadiky 3ajisHi
taki ocobu: Ilaci Enmi gopyuuB T. kepyBaTu BUKpaJCHUMU TPAHCIIOPTHUMHU
3aco0amu 3 (QanbcuikoBaHUMHU AOKyMEHTamMHu 10 rapaxa E B Minani, gxuii
HaJCXKUTh M;

[Mapaxk ocTaHHBOT'O BUKOPUCTOBYBABCS [ OTPUMAaHHS Pi3HUX BUKPAJICHUX
TpaHCMOPTHUX 3ac001B y benbrii un Itanii;

[Iponaxk TpaHcHOPTHUX 3ac001B 3/11MCHIOBAB S;
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[Tinpobnieni nokymeHTH HajgaBaB [1;

Illo cTocyerbcs  TpaHCHOPTHUX  3aco0iB, (Qanpcudikamis  1Iaci
smivicaroBanacs D (...);

BpaxoBytouu, 1110 3 J0Ka31B, 310paHUX JOTENEP Y KOHTEKCTI HAIIO1 CIPaBH,
BUILIMBAE, IO 3aCO00M (Tele) 3B'SI3KYy, SKOTO CTOCYETHCS I MOCTAaHOBA, MOXKE
kopuctyBarucs Paci Eddy 3 Homepom Mo611bHOTO Tenedony: (...) »

12. 7 6epesnst 2006 poxky OyB HajaHUN HOBUM J103BLI HA TPOCIYXOBYBAHHS
1HIIIOTO HOMEpa 3asiBHHUKA Ta MPoa0BxkeHO 4 kBITHs 2006 poky.

13. 14 Gepesns 2006 poky cniaui, BiAMOBIIadbHI 3a copaBy '30pos",
MOB1IOMUJIU TTPOKYPOpy M.MOHC, 1110 3 PI3HUX MOMIIEHCHKUX JKEPell Ta BHACIIIOK
MONEPEHIX PO3CIilyBaHb BUILIUBAE, IO 3asBHUK Ta MOro 0aThbKO MaJld YUCJIEHHI
KOHTAKTH 3a KOpAOHOM, ocobnnBo y @paHiiii Ta [Tanii, CTOCOBHO TOPriBii 30pO€Er0.
BoHu TakoXX TMOBIIOMWIM HOMY TMpPO ICHYBaHHS PO3CIITyBaHHS CTOCOBHO
KOHTpaOaH/I1 aBTOMOOLIIB 3a y4acTIO 3asiBHUKA, CTOCOBHO SIKOTO MPOBOJUIIUCS
TeneOoHH1 TPOCITyXOBYBaHHS.

14. 17 6epe3nst 2006 poky npokypop M. MOHC OTPOCUB 103BOILY CHIAYOTO
cyani JI, HamaTtM chaigyuM JOCTYN JI0 MarepialiiB COpaBU Ta MOXJIMBOCTI iX
KOIIIOBAaTH, SIKI OyJlIM KOPHUCHI IJsi crnpaBu "30pos”, 30KkpeMa IO CTOCYIOThCS
TeneoHHUX MpociayxoByBaHb. Lel 103B1n Oyio HagaHo 23 6epe3ns 2006 poky.

15. 20 Oepe3nus 2006 poky ciuimyi, IO 3alManucs copaBoio "30pos”,
MOB1IOMUJIA POKYpOpa Mpo Te, 10 SIK BOHU 35CYyBaJIA, MPOCTYXOBYBaHHs, 3p00JIeH1
y KOHTEKCTI cmpaBu "aBTOMIiOUM", MO3BOJISIIOTH MEPEXOIUIIOBATH PO3MOBH, MIO
CTOCYIOThCS cripaBu'"30pos". Bonn Hajfanu iloMy (pakTH Ha 3aIIUT CJIAYOTO CY .

16. 14 xBiTHs 2006 pOKYy IPOKYpPOP J1aB BKa31BKHU CIIIIUYUM Yy cripaBi "30post"
CTOCOBHO BUKOHAHHS J03BOJY, HaJlaHOTO cliguuM cyaaero. Ciiiui KuibKa pasiB
3HAHOMUJIUCSA 31 CHpaBoio0 "aBTomMoOUM" Ta MOBTOPHO NEpelaBald OTPUMAHY
iH(opMalIlito, BKIIOYAIOUM 3aMUCU PO3MOB, sIKI OyJIM MOTIM JIOIYYEHHI JI0 cIpaBa

"30pos".
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17. 27 xBitas 2006 poky cuiguuii cyaas JI BumaB TpeTid 03BLT Ha
MPOCITYXOBYBaHHS.

18. 4 tpaBHs 2006 poky ciig4l MOBIJOMUIM MPOKypopa Opo Te, M0 iM
BJIAJIOCSL TPOCIyXaTH pi3HI TenedOHHI PO3MOBHU, JO3BOJIEHI Y paMKaxX CIpaBU
"aBTOMOO111", Ta 110 CTOCYIOThCs mepioay 3 15 rpyans 2005 poky mo 19 ciuns 2006
poxy. BoHu mnoBigoMmwin #HoMy, M0 3aABHUK KOHTaKTyBaB 13 3apyO1KHUMHU
KpaiHaMu, a TakoX 3 HOMepy TenedOoHy MOAPYHAKS 1HIIOTO MiJ03PI0BAHOTO, 100pe
B1JIOMOT0 MOJIiIIii Y BUMHEHH1 KOHTpaOaH 11 30poi.

19. 5 tpaBusa 2006 poky NpOKypoOp MOMPOCHUB CIIITYUX OTPUMATH 1H(POpMAIIiTO
npo TelepoHHI HOMEpPH, W0 MPOCIYXOBYIOThCSA, iX BIJIACHHKIB, MEPIOaAH
MPOCIIYXOBYBaHHS Ta HAKa3u CI1YOT0 CY//I1 3 I[bOTO MPUBOJTY.

20. 8 tpaBus 2006 poky caigui OCC M. MoHC MOBIJOMUIN MPOKYPOPY, IO
HEMa€ BIIEBHEHOCTI, 1110 3asBHUK Ta MOro 0AThKO 3aiiManucs MIXKHAPOJIHUM 00iroM
30poi, ajne mo y 3asgBHUKA Oyno Oarato TeneOHHUX KOHTAKTIB 3 1HO3EMIIEM, a
TaKO0X 3 THIIUM I11JI03PIOBAaHMUM, 3rajlaHuM BUIlle. BoHU monmpocuiin Horo oTpuMaru
JOCTyN 10 (HEJaBHIX) 3amuciB TeAe(OHHUX PO3MOB Yy CHpaBl, KO 3aliMaBCA
cmigunii cynns JI, 3okpemMa ctocoBHO Tphox HOMepiB GSM, nBa 3 SIKMX HaJleXaTb
3asIBHUKY, a OJIMH - HOT0 MOAPYAKIO, 3 TOCUJIAHHSAM Ha J03BOJIHM IPOCIYXOBYBaHb.
Bonu Takox mpocuiiv po3ciiyBaTu cipaBy "30pos" (ToOTO MpU3HAUYEHHS CJI1I40T0
CyAJi AJisl II€1 cripaBu), 00 MaT 3MOTY MPOCUTH 03B HA MPOCIYXOBYBaHHs. 9
tpaBHs 2006 poky, Mmiciisg OTPUMAaHHS 103BOITY CII1140T0 ¢yl JI, mpokypop Haka3aB
CJITYUM B3SITH JI0 B1JIOMa BIATMOBIIHI JOKYMEHTH Ta CKOIIIOBATH iX.

21. 15 TpaBus 2006 poky ciiiiul MOMiLii TOBIIOMUIU MPOKYPOPY MpPo TeE, IO
BOHU MaJId 3MOT'Y 03HAMOMUTHUCH 13 MaTepiajiaMu CIipaBu "aBToMOOLI1" Ta B3SITU 10
BijoMa OCTaHHI Tele@OHHI MOBIAOMICHHS, IO JO03BOJWIXM IM "BCTaHOBUTH
HalllOHAJIbHUI Ta MIKHApoAHHM Tpadik 30poi" Ta "BHOKPEMUTH Ta BHU3HAYUTHU
JESAKUX 3allIKaBICHUX CTOPIH".

22. 16 tpaBHs 2006 poky ciuiiuuid CyJAs HaIICIAB 3aCBIAYEHY KOIIiIO

I[OBBOJ'IiB Ha MMPOCIIyXOBYBAaHHA.
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23. 17 TpaBua 2006 poxy TPOKYypop TOKYMEHTAJIbHO PO3MOYaB
pO3CIiTyBaHHs A0ChE "30posi" Ta MPOCUB MPOBECTU TeNES(POHHI TPOCTYXOBYBAHHS.

24. Tlicas uporo, cmnpaBy "30pos" OyJI0 JOPYYEHO TOMY CaMOMY CIIA4OMY
Cyani, IO 1 3JIMCHIOBAaB KEpPIBHUITBO copaBoro "aBromoOum". OcTaHHIN
CaHKI[IOHYBaB IIPOCIIyXOBYBaHHs y CIipaBi "30pos", 30KpeMa, Ha OCHOBI pe3yJIbTaTIB
iH(opMallii, OTpUMaHUX B PEe3yIbTaTI MPOCIYXOBYBaHb Y cIipaBi "aBTomMo01m".

25. 26 mwotoro 2007 poky caiguuii cyaas JI BumaB mpoTH 3asiBHHKA
eBpomneiicbkuit opaep Ha apemiT (EOA) y KOHTEKCTI cripaBu "30post”.

26. 3agBHUKa OyJ0 3aapemITOBaHO ITaliichkor Biagoro 20 kBiTHA 2007
POKYy.

27. PimennsMm Bix 1 yepBHs 2007 poky Anensuiiinoro cyny Akina (Itamis)
OyJI0 HakKa3aHO BHJATH 3asBHUKA OenbriiickkuMm opranam. lle pimenus Oyio
niareepkeHe BepxoBHuM kacauiiaum cyaom Iramii 4 aunus 2007 p. Opnak
BHJaYa IIJJiAraja yMOBI, MepeadadyeHid 3aKOHOAABCTBOM Itamii s TpoMassH
Itanii (ctarts 19 (¢) 3akony Ne. 69/2005), 1o 3asBHUK, "TicIs HOTO ClyXaHb, OyJie
BiAnpasieHui g0 Iramii ns BinOyBaHHS MOKapaHHS a00 MipW M030aBIEHHS BOJII,
K1 MOKYTh OyTH HaKJIaJleH1 Ha HbOro B benbrii".

28. 3asBHUKA OyJI0 MepeaHO KOMIETEHTHUM opraHaM benbrii Ta yB'sI3HEHO
y B'si3Huil Monc 13 nunus 2007 poky. HactynHoro aHsi ciiiuum cyajaeto Oyio
BHAAHO OCIBIUCHKUI OpAEp Ha apeliT.

29. Hakazowm Biag 12 rpynust 2007 poky Kowmicist KpuMiHaIbHOTO TPUOYHAITY
M.MoHC mnepefana crpaBy 3asBHHKA Ta M'STHAAUATH 1HIIUX OCI0 MOBA3AHUX 31
CIIPaBOIO «30p0si» 10 KPUMIHAJIBHOIO CyAy B 3BSI3KY 3 BUMHEHHSIM KPHUMIHAJIbHUX
J1H BIATIOBIAHO A0 3aKOHOJABCTBA MPO 30POIO.

30. V pimenni Kpuminansaoro cyay Monc Bia S 6epe3nst 2008 poky 3asiBHUK
BBa)KaBCS JIIEPOM 3JIOYMHHOI opraHizanii. Bin OyB 3acyJ»keHU O IIECTU POKIB
mo30aBJIeHHsT BOJI 3 YypaxyBaHHSIM MOro 3araJibHOr0 Ta KOHKPETHOIO
BCTAHOBJICHOTO 3aKOHOM PELMJINBY, OCKUIbKH Horo Bxke 3acyawin y 2002 porii 3a

TakuMU XK OoOBUHYBaueHHs MU Ta y 2005 poill 3a TOPriBiIO KpaJeHUMHU aBTO.
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3asBHUK BHU3HABaB (PaKTH, 32 YMOBHM yYTOUHEHHS B OOrOBOPEHHI IIOAO MEPIOAY
BUMHEHHS 3JI0OYMHIB, BUAY Ta KUIBKOCTI 30poi, 10 MpojaBaiach, Ta HOTO CTaTyCy
Jiepa 3I0YMHHOT OpraHi3alii.

31. 12 6epe3nst 2008 poxy MiHicTepcTBO HOCTHIIT [Tasii Haaicaano ciuiauoMy
CYJJIl KOMIIO pillieHb, BUHECEHUX 1TATINCHKUMHU CYJIaMH, Ta 3BEPHYJIO YBary Ha Tou
(dakT, 110 BUAAaYa 3asiBHUKA MiAJISITa€ YMOB1 MOro moBepHeHHs o Itamii, "ne BiH
Bi0yBaTUME TIOKAapaHHs, MOXKJMBO, BHHECEHE MpOoTH HBOro B benbrii".
MiHiCTEpPCTBO MPOCHUIIO MOBIIOMIISITU PO NEPEOIT CYT0BOTO PO3TIISIY.

32. Bupimyroun amnensiiiHi CKapru Ha BHIl€3a3HAYCHE PpIillICHHS,
Anensiiinuit cyn Mosc y pimenHi Big 6 nucronana 2008 poky 301UIbIIMB BUPOK
3asBHMKA J0 BOCbMH POKIB MO30aBJICHHsS BOJII Ta JOJAB IMOKapaHHS y BHIJISII
KoH(pickali maitHa, Bkiatouaroun 125 000 e€Bpo K IpoOIIOBY BHUIOJY, OTPUMAHY
0e3nocepeIHbO BiJ] BAMHEHUX 3JI0YMHIB. L]e pillleHHs IpyHTYBaIoCs, K 1 plllICHHS
MepuIoi 1HCTaHIIll, Ha CYTTEBUX JoKazax, BuiayueHux y ®panmii 13 motoro 2006
poky (auB. myHKT 10 Buie) misi BU3HAYEHHS MEPIOAY 3JIOYMHHOI JISUTBHOCTI.
[Tincyaui Oynu 3acyaKeH1 COMiIapHO O BUTPAT HA FPOMAJICHKI Aii Ha piBHI 72 540,
61 eBpo. BignoBigaroum Ha ckapry 3asiBHHKA 100 3aKOHHOCTI MPOCIYXOBYBaHHS
tenedoHny, anensuiitHui cyj, cepell 1HIIOr0, BCTAHOBUB:

"3 ycixX 3rajlaHux €JIE€MEHTIB BUILIMBAE |...], IO KOJHE MPOCTYyXOBYBaHHS
HE MPOBOAWIOCS B crpaBl ["aBToMOOLTIB"]|, sika Benach ciiguuM cyaaero L, 6e3
MONEPEIHHOT0 J03BOJIY, apIYMEHTOBAHOI'O Ta CYMICHOTO BIJIMOBIHO A0 MyHKTY 1
ctatTi 90 quater KpumiHaIbHO-TIPOIIECYATBHOTO KOJIEKCY.

3aBipeHa KoIlist J03BOJIY Ha TeJIe)OHHI MPOCITYXOBYBAHHS, CIITUUM CYIICIO
L y 3B'13Ky 3 LI€I0 CIIPaBOIO, CTOCYBAJIOCS JIMILIE KOHTPAOaH/I1 aBTOMOOLIIB.

Crnitul He MaK JOCTYMY J0 KX 3aMKCIB 1 3MOTJIN JIUIIIE MePEenucaTu Ti, 110
iM 37a7UCsl aKTyaJIbHUMU, JIMIIE MICIS TOTO SIK BOHU MOMPOCHIIM MPOKYypopa Ta
CIIAYOr0 CYJUII0 JTO3BOJIUTH 3 HUMHM O3HAaHOMUTHUCS Ta MEpenucaTd ix, Ha IO

CIIAYMM CyIIs 1aB J103BLII.
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[{i BIAMOBIAHI MPOCIYXOBYBAaHHS JUIIE MIATBEPAUIN 1HQOpPMAIIIO, SKY
BOHU OTPUMAJIH 3 1HIIMX JIKEpeN mpo Te, uo ooBunyBauenuii [laci Exni, 30kpema,
3aiiMa€eThCsl BHYTPIIIHBOIO Ta MIXKHAPOIHOIO TOPTIBIICIO 30POEIO.

’KogHuM eieMeHTOM I[LOTO JIOChE HE BCTAHOBJIEHO, 1110 MPOCITYXOBYBAaHHS,
O3HAaMOMJICHHS 13 3amuMcaMH PO3MOB Ta 3alKCH MiJ 4ac mnepenayl TeaedOHHHUX
I3B1HKIB, I03BOJIEHI CIIIAYUM cyAnero L y cipaBsi 1010 KOHTpabaHIu aBTOMOOLIIB,
nopyuryBanu crarti 90 ter-90 nonies KpuminaabHO-TIPOLIECYATIBHOTO KOAEKCY.

3 1pOro BUILIMBAE, IO 3aCBiUYE€HA KOIISI BMOTHUBOBAHOI'O J0O3BOJY Ha
MPOCIYXOBYBAHHS, BUJIAHOTO UM CYJJICIO0 Ta JIOJy4Y€Ha J0 CyAOBOTO AOCKE |[...],
BiAMoOBiMae TmojokeHHsIM  ctarti 90 quater KpumiHaabHO-MPOIIECYyaTbHOTO
KOJIEKCY.

CynoBi 1HCTaHIIIT Ta NiACYAHUI 3MOTJIM EPEBIPUTH 1X 3aKOHHICTb, 1 CYJ] HE
MMOBUHEH MEPEBIPATH, UM 0OCTABUHU, IIepe10aUeH] YaCTUHOIO YeTBEepTOr0 cTaTTi 90
KpuminanbHO-TIpo1ieCyaIbHOTO KOJEKCY, SIKI B HUX 3a3HAYEHI Ta SIKI BUBHAYAIOTh
YMOBHU ITPAaBOMIPHOCTI I[bOT'0 3aX0/y CIIOCTEPEKEHHS Oyiin a00 He OyJih pealbHUMU
B paMKax crpaBu " aBTOMOOUI1", 3 TPUBOY SIKOi O HHOTO HE 3BEPTATHUCH.

(..r)

Y kpumiHaIBHIA CHOpaBl HEMaEe JIOKa3iB TOro, IO B paMKax
MPOCIYXOBYBaHHS Ta 3amKCiB Tele(OHHHX [3BIHKIB, 3AIMCHEHHX VY 3B'SI3KY 3
pO3CIiIyBaHHIM CHpPaBU MPO KOTpaOaHIy aBTOMOOLUIIB, IHIIIHOBAHUX CJIIYUM
CYJJICI0, CA1I41 MaJId HaMIp BIJIIYKATH J10Ka3 1HIIUX MPaBOMOPYIIUTh, OKPIM THX,
JUTSL PO3CITIAYBAHHS SIKUX 111 3aX0/I1 JO3BOJISIIUCS.

Enni IMaci cTBepakyBaB, 1110 MPOCITYXOBYBAHHS 3 I03BOJIY CILAYOrO CYJII1
L y 3B"s13ky 3 uumu akramu 0yJio "HampaBiaeHO" Ha MOIIYK CliIYUMH 1H(pOopMaIlii,
3a BKa31BKOIO MPOKYPATYpH, 1100 (GaKTIB HOr0 MPUUYETHOCTI O TOPTiBI1 30pOEI0,
TOMY Il JOKa3U HE MOXKYTh BPaXOBYBATUCH (€ HEIPUUHATHUMH)...

Hisikoi HE3aKOHHOCTI YW HEBIJAMOBIAHOCTI 3a3HAYEHUX IMPOCIYXOBYBAaHb
HaCIMpaB/i HE MOe OyTH BUBEJICHO 3 TOTO (PakTy, 110 (GaKkTH, MOB's13aH1 3 TOPTiBICIO

30po€to, oueBUIHO, OB’ si3aHuMU 3 [laci Enji, Oynu BUnagkoBoO BUSIBIEHI 3 HATOIU
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MPOCIIYXOBYBaHHS B paMKaXx CIPaBH MPO HE3aKOHHUH Tpadik aBTOMOOLIIB, JO3BLI
Ha sike OyB 3aKOHHO HaJJaHUH CIIIIYUM CYAJIEI0.

(..r)

Himo He cBITYUTH MPO HEMPABOMIPHICTh UM HE3AKOHHICThH 3 TOTO (pakTty,
mo 10 poscaigyBanHs copaBu (17 tpaBus 2006 p.) mpoxkypop, sSIKoMy Oyio
MOB1IOMJICHO 1H(pOpMaIli0 mpo KoHTpabauay 30poi 20 Oepe3ns 2006 p., Haka3aB
CIIAYMM MPOAOBKUTU 1H(GOPMYBAaTH Ta YEKaB, MEPII HDK BIAKPUTH CIPaBYy,
BUSIBJIICHHS JIOCTaTHIX JOKa3iB BUHM OOBMHYBAa4€HOrO0 Yy MOro yd4acTi B TOPTiBIIl
30po€ro.

8 TtpaBHs 2006 poky caigyl MOBIAOMHJIM TPOKYpOpYy, IO HEMae
BIeBHEHOCTI, 110 [lact Exni Ta iioro 6aTteko (...) 3aiiManucsi Mib>KHaApOJHUM 00iroM
30poi 1 MOMPOCUIN MOT0 pO3MOYaTH PO3CHIAYBaHHA, 00 OTpUMATH JO3BOJIM HA
MPOCIYXOBYBaHHS B 3aKOHHOMY TOPSIAKY .

Jlume micns o3HAlOMJIEHHSI 3 MPOTOKOJAMHU, CKIAJEHUMH CAiquumMu 15
tpaBus 2006 p. (...), mpokypopy OyJ0 MOBIIOMIIEHO MPO T€, 10, BUKOHYIOYU MO0
BKa3iBKy Big 9 TpaBHs 2006 poky, 32 pO3NOPSIXKEHHSAM, CI1141 TPOCIyXaJlH 3aliCH
Tene(OHHUX po3MOB B crpaBi "aBTomoOim" 3 MoOLTEHMX HOMepiB Ilaci Exmi ta
HOro CyImyTHHII1, PO SIKi BOHU BKE MOB1IOMJISIIH, 1 5IK1 OYJIM BCTAHOBJICHI BHACIIIOK
MPOCIIyXOBYBaHb.

3BiICH BHIUIMBAE, IO TBEPKEHHS OOBMHYBAY€HOTO TMpPO TeE, IO
"MPOCITyXOBYBaHHS 31HCHIOBAJIOCS ITPOTSITOM JBOX 3 IMOJOBUHOIO MICSI[IB HA 3aUT
MPOKypopa, KUK 3HAB iX 3HAYMMICTb JJIsi TOPTiBiAl 30po€ro”, HE BIAMNOBIAAE
TIHACHOCTI.

binbuie Toro, npueaHaHHS JOKYMEHTIB 3 I1€1 CIPaBU, BUTSATHYTUX 3 1HIIOT
CIIpaBH, BIIKPUTOI IIOAO TPETIX 0Ci0, HE MOpYylIye MPaBO OOBMHYBAYEHOI'O Ha
3aXHUCT, OCKUIbKM BIH 3MITI' OCKApKUTU Ta CYNEPEUUTH IIUM JOKYMEHTaM IiJ 4yac

MONEPEIHHOI0 PO3CIITyBaHHS aX J0 BUPIIMICHHS CIIPABH MO CYTI.
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3 yciX OMX MIpKyBaHb BHIUIMBA€, IO BIANOBiAHE Tele(OHHE
MPOCIYXOBYBaHHSI HE € HEIIMCHUM 1 TOMY HE NOBHHHO OyTH BHKIIOYEHE 3
MIPOBAJIKEHHSI ».

33. o crocyerbess €OA, anensuiiHUI Cya, 30KpeMa, MOTUBYBAB CBOE
PILIEHHS TAKUM YHHOM:

"HenpaBuiabHO CTBEpKYBaTH, SIK II€¢ pOOMB OOBHHYBAaYEHUW, IO BIH
MOBUHEH OyB OyTH MOBEPHYTUU 10 1HINOI JEp>KaBU OE3MOCEPEHbO MICIs HOro
3aCJIyXOBYBaHHS 1 1lI€ JO TOTO, SIK KPUMIHAJIbHE MPOBAKEHHS MPOTH HHOTO, IO
aario B ocHoBy €OA, 0yIi0 3aBEpIICHO.

[leit apryMeHT BUILJIMBA€ 3 HEMPABUIBLHOIO TIyMaueHHs cTatTi 19 (c)
1Taniiicekoro 3akony 69/2005, Ha sKiii IpyHTyeThCs pimieHHs1 KacamiiiHoro cymy
Itanii Bixg 4 mumas 2007 poky.

3akoH Itanii Ne 69/2005 BimoOpakae mepeHECEHHs B 1TaTiNCbKUN TPaBOBUIMA
MOPSAOK MoJiokeHb PamMkoBoro pimmenHst Pagu npo €OA ta npouieaypu Bugadi ocid
nepkaBaMm-uieHaM BiJl 13 uepBus 2002 poky, a ctarts 19 (c) BinrBoproe CtaTTio 5.3
1boro PaMKoBOTO pillleHHS.

[le monoxkeHHs nependayae, Mo MICHs CIyXaHHs CpaBU CTOCOBHO 0CO0H,
gka € cy0'ektom €0A, 1 npo BUAady SIKOI HaKa3zyeThes Aep:kaBoio Bujaul €OA,
0co0a MOBEPTAETHCS AEPKABI-UIEHY-BUKOHABIIO 3 METOIO B1I0yBaHHS NOKapaHHs
B I[1{ JiepxkaBi a00 m030aBJICeHHS BOJ, sike Oyi0 O HAKIJIaJIeHO Ha HbOTO B JIEpKaBi-
yieni Bunaul COA.

3BiJICH BUIUIMBAE, 110 BHUIaya MOBUHHA BIOYBATUCS JIMIIE MICISA TOTO, SIK
CyJIOBl OpraH Jep>KaBU-wieHa, II0 BHJAJIa OpAEP, BHUHECIH PIINIEHHS PO
MPUTATHEHHS 10 BIAMOBIIAIBLHOCTI OCOOM, MPO Ky WAEThCSA y CIpaBi, 3 METOIO
BUKOHAHHSI HAKJIaJIEHOI MPOTHU HHOTO MIpHU 1MO30aBJIEHHS BOJI, Y JIepXKaBi-uJieHl, Jie
BiH MPOXKKBA€E, a00 TPOMAITHUHOM SIKO1 BiH €.

Tomy XxuOHMM € TBEpPI)KCHHsS 3asBHHMKA, IO IICIAS 3aCIyXOBYBaHHS

OeNBI1iCEKUX CYyI0BUX OpraHiB 040 (aKTiB, 3asBICHUX MIPOTH HHOTO Y 111H CIIpaBi,
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BiH MOBUHEH OyB HEralfHO MOBEPHYTHUCH A0 ITamii, a OCKIIbKH IILOTO HE BiI0YIOCH,
MPOBAKEHHS IPOTU HHOT'O € HEMPUUHATHUM. "

34. 3asBHUK MOJaB KacallliiHy ckapry. BiH ckapuBcs, 10 AnesiiiHuii
Cyl HE BCTAaHOBHUB, IO pO3CIIAyBaHHA OyJO HENpPaBOMIPHUM 1 IO
IIPOCIyXOBYBaHHs OyJ10 HE3aKOHHHUM. B1H TaKk0 CKapKUBCS, 110 ATIEISALINHAN Cy T
BHU3HAB ce0€ HEKOMIIETEHTHUM TMEPEBIPATH, YU OyJIM BUKOHAHI IPABOBI YMOBH, IO
JI03BOJISIFOTH TPOCIYXOBYBATU TeIe(OH B KOHTEKCTI CIpaBH'"aBTOMOOLIL", 3aMICTh
TOro, 0 BM3HATH MOPYILIECHHS HOTO MpaB Ha 3aXUCT Ta CIpaBeIMBUN cyl. Bin
PO3KPUTHKYBAB anesIiiHuNA Cyl 3a T€, 110 TOW MOPYIIUB pillieHHs] BepxoBHOTro
KacamiitHoro cyay Iramii 4 nunuas 2007 poky Ha Tid miAcCTaBi, OO0 HOro 10C1 HE
MOBEepHYNM 110 Itanii, 3a Te, M0 BiH MOPYIIMB ITANINCHKUI 3aKOH MPO OpAEp Ha
apelT, B IKOMY 3TaJly€ThCSl MaKCUMalbHE MTOKAPAaHHS y M'SITh POKIB, OJTHAK BiH OyB
3aCyJIPKEHHI 10 OLIbII CyBOPOrO MOKapaHHS, a TAKOX MOJIOKEHHS OeNbriiChbKOro
KPUMIHAJIBHOIO KOJIEKCY NepeadavyaroTh KOH(ICKaIlilo Ta 3aCyKEHHS A0 CyI0BHUX
BUTpAT.

35.V pimenni Big 25 motoro 2009 poky Kacariiinuii cya BIAXWIUB CKapry
3assBHUKA. [0 cTOCyeThCsl MpOCIyXOBYBaHHS, BiH BCTaHOBHJIa HacTymHe: "Toi
(dakT, mo Tene@oHHEe MPOCIYXOBYBaHHS BUSIBUJIO 1HINI (DAKTH, HIK Ti, JUIS SIKUX
BOHHU OYJIM JI03BOJICHI, HE € MPUYMHOK HENPUMUHATHOCTI OTPUMAHUX TAKUM YHHOM
J0Ka3IB.

Taki mpociiyXxOByBaHHSI HE MalTh XapakTepy, 3a00pOHEHOr0 3aKOHOM,
TUIBKA TOMY, III0 BOHM 3aKOHHO IIPOBEJICHI B paMKax OJHOTO PO3CIIAyBaHHS Ta
HaJanu iH(opMallito, sika CIOHyKalia MPOKypopa BIAKPUTH 1HIIIE.

Buxoasuu 3 HenpaBUIBLHOT IOPUINYHOI IEPETYMOBH, TBEPIKEHHIO OpaKye
IOpPUJIMYHOTO OOTPYHTYBaHHS.

(...)

BianoBigno no mynkty 1, maparpady 1 crarti 90 quater KpuminaiabHo-
IPOLIECYaTbHOIO KOJEKCY, CyJJs, L0 pOo3[JsAae CIpaBy IO CyTI IepeBipsie

3aKOHHICTh IPOCIYXOBYBaHb, MEPEBIPAIOYM, YM OyJIM BOHHM JO3BOJIEHI
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BMOTHBOBAHOIO IMOCTAHOBOIO CIIITYOTO CYJJII 13 3a3HAUYCHHSIM, 30KpeMa, MiJICTaB, a
TaK0XX KOHKpETHI (pakTu CIpaBH, sIKi BUIIPABAOBYIOTH 3aXij BIAMOBIIHO JO CTATTI
90 ter.

Konu nokasu, Ha siki IOCUIIAE€THCS CY IS CYyI0BOTO PO3TIISTY, IOXOASITh B
MPOCIIYXOBYBaHb, 3p00JICHUX B paMKaX CIPaBH, sIKa HOMY HE HAIA€THCS HA PO3IIIS,
CyJ TIepIIoi 1HCTaHIl MepeBips€ 3aKOHHICTh 3aXOJy Ha IIJICTaBl MOCTAHOBHU Ta
KO J0Ka3iB, 3aKOHHO MPUETHAHUX 0 MPOBAKEHHA. Y TaKOMYy BHUMIAAKY Bij
CyAal HE MOXHAa BHUMAaraTd MOAAIBIIOrO JOCHIKEHHS, YW BIAMOBIAHE CIIiT4e
MPOBAJKEHHS, SIKE HE HAMpaBisIocs 10 HBOrO, 0azyBajocsi Ha MNPABUIIBLHOCTI
MOKa3aHb, (PAKTIB Ta MPUYUH, BUKJIAICHUX Y TOCTAHOBI.

3 IbOTO MPUBOJIY HE BUCTAUAE MPABOBUX MIACTAaB.

(..r)

BignoBimno no nyskry | maparpady 1 crarri 57 KpuminaiabHo-
nporecyanbHoro Kojaekcy, CeKpeTHICTh PO3CHIAYBaHHS MOXKE BHUIPABIOBYBATU
MEePEBIPKY 3aKOHHOCTI IPOCIYXOBYBaHb 3 OOMEXEHHSIM JOCTYIy OOBUHYBAY€HOIO
JI0 MarepialliB CIIJCTBa, CTOPOHHHOTO CTOCOBHOIO CIIPaBH, MOPYIIEHOI MPOTU
HBOT'0, B pAMKaXx SIKOTO I[1 TPOCITYXOBYBaHHS OYyJIM JJO3BOJICHI.

3Ba)kal0u HAa TA€EMHICTh PO3CIIAYyBaHHS, a TakoX TOW (akT, 10 B
MpEACTaBICHIN 10 AMNENSIIIHHOrO CyAy CIpaBl MICTUThCA HaJEkKHA KOIIA
BMOTHBOBAaHHMX IIOCTAaHOB Ta YAacCTUH JOKYMEHTIB W00 MPOCIYXOBYBaHb, IO
3aKOHHO 3/I1IMCHIOBAINCS y CIIpaBi, BIAKPUTIN MPOTHU TPETIX OCIO, Ta BPaxOBYIOUU
10 CKAP>KHUK MIT 03HAHOMUTHCS 3 IUMHU JOKYMEHTaMHU, TIEpeAaHuX 3 OJIHI€T CITpaBU
710 1HIIIO1 Yepe3 MPOKypaTypy, 1 MIT BUCIOBIIOBATH 3allE€pEUCHHS Ta 3aXUILATH ce0e
Ha CIIyXaHHSX, 30KpeMa MUISXOM MoJadl BUCHOBKIB, alelAllis He MopyIIuia mpaBa
Ha 3aXKCT MO3MBaya.

I{i TBepKEHHS BIAXUISIOTHCS."

36. Ilomo porpumanHs ymoB €OA, pimenns KacauaiiiHoro cyny

BMOTHBOBAaHO TaKMM YHMHOM:



ITACI mpotu BEJIBI'IT
© Ilepexnax: Onexcanapa J{po3nosa, Beponiku ITnotrikosoi, Onenn po3nosoi, Jlroqvunu I'puaeako

"PimeHHs 1Ho3eMHOr0 BepxoBHoro Cyay He € 3aKOHOM y 3HaY€HHI CTaTTI
608 CynoBoro kojekcy. OCKIIbKY BIH CKapKUThCS HA anesiMHUX CYIIB 3a Te€,
110 BOHU NOPYUIWJIM 1€ PIIICHHS, 15 3asBa € HEIPUIHATHOIO.

OcKkuUIbKHM BIH MOPYIIY€ MUTAHHS HE3aCTOCYBAHHS AaMENSIMHUM CYyA0M
pimenHs itanmiiicekoro Kacamiiinoro cyny Big 4 nunus 2007 poky, ane cyani
3aCTOCYBAJIM BJIaCHE TEKCT 1HO3EMHOI'0 3aKOHOJIABCTBA, 3asiBa € HEOOTPYHTOBAHOIO.

Kpim Toro, ani 3akoH Big 19 rpyaus 2003 p. cTOCOBHO €BpOMEHCHKOTO
oplilepy Ha apemT, aHl OyAb-siKe 1HIIE 3aKOHOJAaBY€ IMOJOKEHHS HE mependauae
JOMYCTUMOCTI IyOJIIYHUX 1 CTOCOBHO MiJICYTHOT 0COOM 11010 i BUIaul JepKaBi-
BUKOHaBIIO €OA 110 TOoro sk OyJe MPUIHATO PIIICHHS B JIEpXKaBi, AKa MpOoCHUiia
BHJIaUy.

VY 1boMy BiIHOIIIEHHI, TBEPIXKEHHS 3aKOHOAaBYO HE OOrPYHTOBAHO."

37. 29 xoBtHA 2009 poky 3asiBHHKa OyJIO 3aCIyXaHO CIIIYMMHU B paMKax
cripaBu Tpo "aBTOoMOOLT" 1 BiH BIIMOBHUBCS HaJIalll 1aBaTU CBIIUCHHS B benbrii.

38. Binnpaskoro Big 11 mrororo 2010 poky KOpOJIBCHKUN MPOKYPOP M.
Monc mnepenaB llenTpasibHOMY OpraHy MIKHApPOJHOTO CHIBPOOITHUIITBA Y
KpPUMIHAJbHUX CIpaBaxX BIJMOBIAHI JOKYMEHTH IIOJI0 MOBEPHEHHS 3asBHUKA O
ITanii.

39. Hokymentamu Big 5 Oepesnst Ta 9 kBitHs 2010 poky MIHICTp FOCTHUIIIL
benprii moBiIOMHUB KOpPOJIBCBKOMY MPOKypopy Micta MoHC, 10 dYeKae
MOB1AOMJIEHHS TIPO 3roAy 1TaTlChKOTO KOJIETH 11010 TTOBEPHEHHS 3asiBHUKA.

40. 15 xBiTHs 2010 poky, 3ITKHYBIIUCh 3 MACUBHICTIO 1TAINCHKOI BIIAJH,
npoKypop M. MoHC nBi44l 1HIiI[IOBaB Telae(OHHUM KOHTAKT 3 MiHicTepcTBOM
rocTullli [Tanii Ta HanpaBUB €IEKTPOHHUM JTUCT Npokypopy PecnyOnika m. Tepamo,
OCKUIIbKH 3aiBHUK MMOBUHEH OYB 3'IBUTHUCS Ha CY]I A0 I[OT'O MICTa 3 1HIIOI IPUYUHHU.

41. Iramiiceka Braaga 9 cepmus 2010 poky Buaana Haka3 Mpo yBA3HEHHS B

Irami.
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42. 2 Bepecust 2010 poky OenbriiicbKi OpraHu BIaau HaJliCJalu eJIeKTPOHHUN
JUCT MIHICTEPCTBY IOCTHUIIII ITanii CTOCOBHO MpPakTHUUYHHUX JeTajed MOBEPHEHHS
3asiBHMKA 70 [Taii.

43. 14 xoBtHs 2010 poky 3asBHHK OyB MepeJaHUi 1TATINCHKUM BIACTSIM 3
METOIO0 BiI0OYBaHHS PEIITH MOKapaHHs. 3asiBHUK BUCIOBUBCS MPOTHU CBOET MEpeaaui.

44. 3asBHUK OyB 3BUIBHEHUN JOCTPOKOBO ITANINCHKOIO Biaa0l0 18 rpyaHs
2013 poky. Ilotim BiH noBepHyBcs 10 benbrii.

45. Axramu Big 4 mortoro Tta 26 cepnns 2015 poky BiH OyB BUKJIMKaHUHN 10
KpuMmiHaibHOro cyay Eno, nenmapramenT MoHc, y 3B's13Ky 31 cripaBoto "aBToMo0111",
3a (pakTamu norpa0yBaHHS 3 HACUJILCTBOM a00 0€3 HbOTO, 3/IIMCHEHHS M1IPOOKHU Ta
3JIOYMHHOI 3MOBH.

46. VY piwenHi Bix 7 rpynnsa 2015 poky, BUHECEHOMY MPOTH 3asiBHUKA, CY[
Or0JIOCHB BCTAHOBJICHI 3aM001KH1 3aX0H, BPAXOBYIOUH MEPEBUIIICHHS PO3YMHOIO
CTPOKY, 3aCYy/IUB 3asiBHUKA JI0 TPhOX POKIB M030aBIEHHS BOJI1 3 HETAHUM apEeIlTOM.

47. 3asaBHuKa OyJ0 3aapelITOBaHO TOTO Xk JAHS. BiH moxas anemisiio.

48. Bin O0yB 3BiUnbHeHMM 14 rpyaus 2015 poky mij e1eKTPOHHUN HATJIS.

49. Pimennsim Big 31 xoBTHS 2016 poxy Kpuminansauit cyn Eno, Bigain
MoHc, po3riisiiatouu anessiiio 3asiBHUKA, OTOJI0CUB (DAaKTU BCTAHOBJICHUMH.

II. BIAITIOBIAHI BHYTPIIIHE TA MDKHAPOJHE IIPABO |1
I[TPAKTUKA

A. Pe:xxuM Ta KOHTPOJIb TeJie(pOHHUX NMPOCTYXOBYBAHb

50. Bianosigui nonoxenHsi KpuminaneHo-mipornecyanbHoro Kojekcy, 1o
TSI HA MOMEHT (PaKTiB, OyJIM TaKUMU:

Crarra 90ter

"Tam, 1€ IIbOrO BUMara€ HEOOXIAHICTb PO3CIIAYyBaHHS, CAIIYUN CyIds, Y
BUHSTKOBUX BUIAJKAaX, MOXKE MPOCIYXOBYBAaTH, 3HAWOMUTHUCS Ta 3alMCYyBATH IiJ1
yac ix mepeaadi, mpuBaTHI a00 TenepOoHHI pO3MOBH, SKIIO € CEPH03H1 03HAKU TOTO,

1o 3FaHYBaHHﬁ HHUM (baKT € IMPaBOIIOPYUICHHAM, SAKC OXOINIIOETBCA OJJHUM 13
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MOJIOKE€Hb, TEpepaxoBaHUX y § 2, 1 SKIIO 1HII 3acO0U PO3CHiAyBaHHS €
HEJIOCTATHIMHU JJI1 BCTAHOBJICHHSI ICTUHHU.

[Ilo6 nmo3BONKMTH MPOCITYXOBYBAaHHS, O3HaOMIJEHHsS abo Oe3mnocepenHe
3aMKMCyBAaHHS NPHUBAaTHUX Ta TEJIEKOMYHIKAIIM 32 JOMOMOIOK TEXHIYHHUX 3aC00i1B,
CIAYMM CyJsl MOKE TakoK 0e3 Bijjoma a0o 0e3 3roJid MpOoKUBAIOYOro, BIACHUKA
a00 1HIIUX, XTO Ma€ MpaBo [y OyAb-sIKUM Yac| JO3BOJUTU MPOHUKHEHHS Yy MiCle
MPOKUBAHHS YK MPUBATHE MICIIE.

3axig Haraaay Moxe OyTHM NPU3HAYECHHWH JIMIIE CTOCOBHO 0cCi0, SKi
M1JI03PIOIOTHCST HA TIJICTaBl KOHKPETHUX O3HAK BUMHEHHS MPaBOMOPYIIECHHS abo
3aco0IB  3B’A3Ky 4YM TEJIEKOMYHIKAI[H, SIKI PEryJsipHO BUKOPUCTOBYIOTHCA
M1JI03pIOBaHUM, a00 100 MICIlb, IO BIABIAYIOTHCA HUM. TakoX MoOXe OyTH Y
BUMAJKY, KOJU MEBHI 0COOM Ha OCHOBI KOHKPETHUX (DaKTIB MOXKYTb PETryJISIPHO
CHIJIKYBATHUCA 3 M1J03PIOBAHUM. (...) »

Crattsa 90 quater

"§ 1. Bynp-skuii 3axi7 coCTEpeKEeHHS Ha miAcTaBl ctaTTi 90ter 3a3maneriib
CaHKI[IOHYEThCSI BMOTHMBOBAHOIO IOCTAHOBOIO CIIIYOrO CYJI/l, NpO SIKUH BiH
MOB1JIOMJISIE KOPOJIIBCBKOMY TIPOKYPOPY.

ITix 3arpo30r0 HEMIMCHOCTIB, TOCTAHOBA JATYETHCS 1 B HIM 3a3HAYAETHCS:

1. miacTaBu, a TakoK KOHKPETHI (paKTH CIIpaBHU, 110 BUIIPABAOBYIOThH 3aXij
BiamoBigHO 10 ctaTTi 90ter;

2. IPUYXHHU, Yepe3 sIK1 3aX1] € HEOOX1THUM JIJIs BCTAHOBJICHHS 1CTUHU;

3. oco0y, 3aco0u 3B's3Ky a00 TelIeKOMYHIKaIlli abo MICIE, CTOCOBHO SKHX
311MCHIOBATUMETHCS CITIOCTEPEKEHHS,

4. mepioJi, MPOTSITOM SKOTO MOKe 3A1MCHIOBATUCS CTOCTEPEKEHHSI, 1 SIKUM HE
MOX€E TMEpPEeBUIIYBaTH OJHOTO MICSALS 3 MOMEHTY MPUHHATTS PIIIEHHS PO
MIPOBEJICHHS 3aX0/1Y;

5. iM's Ta mocaja TpaliBHMKA CYAOBOI MOJIMii, Ha SKOTO IMOKIaJa€ThCs

BUKOHAHHS 3ax01y. (...) »
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51. 3aKOHHICTb 3aX0/iB MPOCTYXOBYBaHHS KOHTPOJIIOETHCS MAIaTOI0 paau
cyny nepumoi iHctanmii (myHkt 1 crarri 131 KIIK), a B pamkax BperyiroBaHHS
nporeaypu abo OCKap>KeHHs - MajnaTor OOBUHYBau€HHSI ANENSIAHOTO Cya1y (CT.
23561kc KIIK). IIpu HeoOXiTHOCTI Cli4l CyJIy OrOJIONIYIOTh aKT HEIIMCHUM, a
TakoXX Bce a00 YaCTUHY MOJAIbIIUX MPOBAKEHb, SKIIO BOHU BHSBIATH
HEMPABOMIPHICTh, YIIYIIEHHS Y1 HEJIMCHICTB, 110 BILIMBAIOTH HA 103BLI 200 mpoliec
OoTpUMaHHs JoKa3iB. fkuio nmanara Paau Biaxuiisie BUBHAHHS HEAIMCHUM J103BOIY,
BOHO MOK€ OyTH MOBTOPHO PO3IJISIHYTO B CyJlax MPU PO3TIsl COpaBU CYTI 3a
YMOBH, 1110 anessuis He Oyiia mojaHa i 3asiBa He OyJia MOBTOPHO MOJAaHA J10 NalIaTH
OOBUHYBaY€HHSI.

52. Ilixg yac po3ciiyBaHHs Oy/ib-sKa O€3M0CEepEeIHbO 3allIKaBlIeHa CTOPOHA
- TOJOBHMM YHHOM OOBHHYBa4Y€HHM, 0cC00a, IIOJO0 SIKOi BEIAETHCS CIIJCTBO,
M1JI03pI0OBaHa 0co0a Ta UBLIbHA CTOPOHA - MOXYTh MOJATH 3alUT CIAITYOMY CY ]I
PO HAJaHHA J03BOJY O3HAHOMHUTUCH 31 CHOPaBOl0 ab0 OTPUMATH MHOTO KOIIIO
(ctatTs 61ter KIIK).

B. €BponeiicbKuii opaep Ha apenT

53. Pamkose pimenus Pagu 2002/584 / JAI Bix 13 uepBHst 2002 p. cTOCOBHO
€OA Ta mpoueaypu Buadl MK JAep)KaBaMHU-4JIe€HAMHU Ma€ Ha MET1 BIOCKOHAJIUTH
Ta CIPOCTUTU CYAOBI MPOLEIYypPH IIOAO BHUAAYl OCOOH, SIKa PO3LIYKAETHCS MIJIsI
MNPUTATHEHHS 10 BIANOBIAAIBHOCTI a00 JUisi BUKOHAHHS TMOKapaHHS abo
3aCTOCYBaHHS 1HINOI MipH 1030aBIeHHS iX Boji. MoBa e mpo Buaady JepKaBoio-
yieHoMm €Bponeiickkoro Corozy ("€C"), Ha TepuTOpii SKOi 3HAXOAUTHCS
po3lIyKyBaHa oco0a, sika Ha3UBa€ThCs " IEPKaBOIO-UJICHOM BUKOHAHHS", JeprKaBi-
4jieHy, BiJ skoi moxoauth €OA, 1110 Ha3UBAETHCS " IEPKaBOIO-WICHOM, 110 BUIA€".

54. €OA 3amiHIOE cUCcTeEMY eKCTpaaullli. BiH Bumarae Bijf KOKHOT'O CyJJ0BOTO
oprany '"Inep)kaBU-4J€HA BUKOHAHHS" BU3HATU Ta BHUKOHATH, 32 YMOBU
MIHIMAJbHUX MEPEBIPOK Ta CTPOTHX CTPOKIB, 3alUT MPO BUJAYy OCOOU, MOJAHUM

CyJOBHAM OpPTraHOM " I€pKaBOIO-WICHOM, 110 BUIAE".
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55. PamkoBe pillieHHSI TIepepaxoBye, cepell 1HIIOro, BUIAJAKUA, KOJIH OpIep
3aCTOCOBY€ThCS, (PaKTOpu, SIKI CIiJi BpaxOBYBaTH IIPpU BUKOHAHHI OpAEpa,
0o0CTaBUHH, 32 SIKUX JEp:KaBa-4JIeH, 1[0 BUKOHY€E MOBUHHA a00 MOK€ BIJIMOBUTH Y
BUKOHAHHI Opepy a00 HACTyIH1 Jii .

56. BianoBigHi mojio)keHHs: PaMKOBOTO pillieHHS Taki:

Crarra 5

"BukoHaHHS €BpPONEWCHKOrO OpJiepa Ha apemT BHUKOHABYMM CYJAOBUM
OpraHoM MO3K€ OYTH MIAMOPSIAKOBAHE 3aKOHOJAABCTBY BUKOHABUO1 JIEpKABHU-UJICHA
32 OJHIEIO 3 TAKKX YMOB:

(...)

3. Sxuio ocoba, sika € cy0'€eKTOM €BpOMEUCHKOIo opJiepa Ha apelIT 3 METOI0
MNPUTATHEHHS 7O KPUMIHAIBHOI BIAMOBIJAIBHOCTI, € TPOMAISHUHOM abo
PE3UACHTOM «JEpP:KaBU-YICHA BUKOHAHHS, TO BUJIauy MOXe OyTH 00yMOBJIEHO, 110
ocoba micig TOro, ik ocoba OyJjia 3aciyxaHa, BOHa Oyje MOBEpHYTa JepiKaBi-
BUKOHABIIEBI, 3 METOIO BiJJOYBaHHA MOKapaHHs a00 3aCTOCYBaHHS 1HILIOIO 3aXO1y,
HaKJIaJIeHOT0 Ha HhOTO B JIEprKaBi-uJjieHl, 110 BUaaaa opaep."

Crartsa 27

1. KoxHa nep:kaBa-ujieH MOXe MOB1LIOMUTH [ 'eHepanbHuil cekperapiat Paau
Mpo Te, 10 Yy BIAHOCHHAX 3 IHIIMMH JAep:KaBaMHU-YJI€HAMH, SIK1 3pOOUIIN T€ caMme
MOBIJIOMJICHHSI, 3r0Jla BBA)XAa€ThCSl JIAHOK CTOCOBHO OCOOHM, SiKa MiIJIsITae
KpPUMIHAJbHOMY TE€PECiyBaHHIO, 3aCy/KEHHIO a00 3aTpUMaHHIO 3 METOIO
MPUMYCOBOI'0 BUKOHAHHSI IOKapaHHs YM YB'sI3HEHHS, 32 3JI0YMH, BAMHEHUH 0 HOTO
BHJIaul, IHIIUH HIXK i]1€ MOBa B OpJIEp1, 32 BUHATKOM BUIAJIKY, KOJIU Y KOHKPETHOMY
BUMAJKY CyJOBHI OpraH y CBOEMY PillIEHHI PO BUJAUYy MOCTAHOBUTH IHIIIE.

2. 3a BUHATKOM BHUNAJKIB, 3a3Ha4eHUX y MyHKTax 1 1 3, ocoba, sxa Oyina
BHJIaHA, HE MOKE OyTH MPUTSTHYTA JO KPUMIHAILHOI BIMIOBIIAJIbHOCTI, 3aCY I?KE€HA
a0o mo30aBieHa BOJII 3a 3JI0YMH, IHIIMKA HDK TOM, IO JIAT B OCHOBY OpAEPY,
BUMHEHMM 10 11 BUaaYi.

3. IIyHKT 2 He 3aCTOCOBYETBHCS Y TAKMX BUITAJKAX:
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a) KoJId 0co0a, MalO4Yl MOXJIUBICTh MIOKUHYTU TEPUTOPIIO JIEPKABU-UJICHA, SIK1i
BOHa OyJI0 mepenaHa, HE 3poOWa IBOTO MPOTITOM COPOKa MATH M10 micas i
OCTaTOYHOTO 3BUIbHEHHS, 400 KOJU 0c00a, MOKUHYBIIHM TEPUTOPIIO 1i€l TeprKaBU-
YJIeHa, TOBEPHYJIACH 10 HET;

b) 3nounH He Tmependadae TMokapaHHsS a00 3axOiiB OE€3MeKH, MOBS3aHUX 3
1M030aBJICHHSM BOJII;

C) KpUMIHAJIIBHUI MpOLIEC HE Ja€ MPUBOAY JJIsl 3aCTOCYBaHHS 3aXOJ1B, IO
00MEXYIOTh 1HIUBIyaIbHY CBOOOIY 0OCOOU;

d) xonmu ocoba miansArae MnokapaHHio ab0 3aCTOCYBAaHHIO 3aXOJIB Oe3MeKw,
HEMOB»S3aHUX 13 M030aBIICHHSIM BOJI, BKIIOYaouu mrpad abo 1HIIUX 3aXO/IIB,
HaBITh SKIIO 1I€ TOKapaHHs MOXKE mepeadadyaT 0OMEXKEHHS CBOOOIH 0COOH;

€) KoJau ocoba Mmoroamiiacs Ha CBOIO BHJAUy 1 KOJH, 1€ JOPEYHO, OJTHOYACHO
3asiBUJIa MPO T€, 10 BIAMOBIIHO A0 CTATTi 13 BIAMOBISAETHCS BiJI BUKOPUCTAHHS
MpaBuia KOHKPETHOCTI;

f) xonu ocoOa mics ii BUgayl npsMo BIIMOBHIIACS BiJi BUKOPUCTAHHS MpPaBUIa
KOHKPETHOCTI IO BIIHOLIEHHIO O OKPEMUX 3JIOYMHHUX AisiHb, 110 NepeayBalu ii
BHUJaul. 3asiBa MNpO BIJIMOBY HAJIA€ThCsl YIOBHOBAXXEHUM CYJOBUM OpraHam
JepKaBH, 10 BUJAIa OpJep, Ta MPOTOKOJIIOETHCS BIAMOBIIHO 10 BHYTPIITHBOTO
3aKOHOJABCTBA III€1 IepKaBU. 3asiBa MPO BIAMOBY CKJIAJIA€ThCSI TAKUM YUHOM, 100
BOHa BioOpa)kana JiiiCHE BOJICBUSABJICHHS 3alllKaBJICHOI OCOOM 3 TIOBHUM
PO3YMIHHSIM HACIIJIKIB TakOi BiAMOBHU. 3 II€0 METOI0 0coba Mae MpaBO Ha
JIOTIOMOTY aJIBOKATa;

g) KOJIU CyJIOBUM OpraH, sSIKMil BUKOHY€E OpJiep Ta mepenae ocoly, Ja€ CBOIO
3TrOoJly BIAMOBIIHO 10 Taparpady 4.

(..o)»
57. YV benbrii Bumie3azHaueHe PamkoBe pimieHHsi Oyj0 TMEpPEHECEHO B
HalllOHAJIbHE 3aKOHOIaBCTBO 3akoHOM mpo €OA Bix 19 rpynus 2003 p., BiATOBIIHI
MOJIO’KEHHS SIKOTO TaKi:

Crattg 2
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"§ 1. Apewmt Ta Buaada oci0, pO3UIYKYBAHUX 3 METOI KPUMIHAJIBLHOIO
nepeciiyBaHHs abo I BUKOHAHHS MOKapaHHS 4d yB's3HEHHS MK benbrieto ta
IHIIUMHU  JiepKaBaMu-4JieHaMu  €Bporeiicbkkoro Coro3y, peryioThCs  IIUM
3aKOHOM.

§ 2. ApemrT Ta BUAa4a 31MCHIOIOTHCS Ha I1JICTaBl €BPONEHCHKOTO Opjepa
Ha aperuir.

§ 3. €BpomelchbKHMII OpJiep Ha apemT - II€ CYyJOBE PIIIEHHS, BUJAHE
KOMIIETEHTHAM CYJOBHUM OPraHOM Jiep:KaBu-ujeHa C€Bpomneicbkoro Coro3y, 1o
Ha3UBA€THCS CYJOBUM OpraHoMm, IO BHJAB, 3 METOI apemTy Ta BHJayl
KOMIETEHTHUM CYJOBUM OpPraHOM IHIIOI JEp>KaBU-WJIE€HA, 110 HA3UBAETHCA
BUKOHABUYMM OPraHoOM, OCOOM, $IKy IIyKalOThb 3 METOI0 KPUMIHAJIBLHOIO
nepeciigyBaHHs abo0 11 BUKOHAHHS BHUPOKY YW Hakazy IMpO YB'A3HEHHS,
1030aBJIsIIOYN KOTO CBOOOIH.

(.)»

Crarrs 8

"Skmo ocoba, sika € cy0'€KTOM €BPOINEHCHKOr0 OopjJepa Ha apemT s
MPUTATHEHHS J10 BIJNOBIAAIBHOCTI, € OenbriiiiieM abo MOCTIMHO MPOXUBAa€E B
benbrii, Bumaua moxke OyTH 3aCTOCOBaHA 32 YMOBH [MOBEPHEHHSI OCOOU MICIISI CYAy
no benbrii 3 Meroro BiOyBaHHS MOKAapaHHsS YW 3aCTOCYBaHHS IHILIOIO 3aXO1y,
HaKJIaJeHOr0 Ha HEl B JieprKaBi, 110 BUIaaa opaep."

Crarrsa 37
"§ 1. Oco0a, sixa OyJia BUJaHa Ha MI1JICTaBl EBPONEHCHKOTO Op/iepa Ha apelrT,
BUJIAHOTO OEJBbr1MChKUM CYJIOBUM OpraHoOM, HE MOXXe OyTH MPUTATHYTa 0
KpUMIHAJIBHOI BIJAMOBIIANIBHOCTI, 3acyJ/l)KeHa abo mo30aBiieHa BOJ1 3a 3JI0YMH,
BUMHEHUM 70 BUJAYl, Ta SIKKI HE JIIT B OCHOBY OpJIEpY.
§ 2. ITaparpad 1 He 3aCTOCOBY€ETHCSI B TAKUX BUIAJIKAX:
1. Skmio, Maroyu MOXJIMBICTH 1€ 3pOOUTH, 3alIHTEpecoBaHa 0co0a HE MOKUHYIA
TepuTopito benbrii mpotsiroMm 45 NHIB Mmicisi OCTATOYHOTO 3BUIbHEHHS, a00

MOBEPHYJIACS TyAH MICIs il 3AJIUIIEHHS;
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2. 3]I0YMH HE Kapa€ThCs MO30aBICHHSAM BOJI;

3. KpUMIHaJIbHA MpoLielypa HE MOPOJIKY€E 3aCTOCYBAHHS 3aX0Jy, 1110 OOMEXKYE
1oro ocoOucTy cBO0OOY;

4. KONy 10 BIAMOBIAHOI 0COOM 3aCTOCOBAHO MOKAapaHHS YW 3aMOO0DKHHUN 3aXif,
30KpeMa rpollioro Xapakrepy ado AOMOMIXXHUN BUPOK, HABITh SIKIIO L€ BUPOK YU
Mipa, MOXJIMBO, OOMEXYIOTh HOr0 0COOUCTY CBOOOTY;

5. SIKIIIO BIJTOBIIHA 0co0a Jana 3rojly Ha CBOIO BHAAdy, Ta SKIIO 1€ JOPEYHO,
B1IMOBUJIACS BiJl 3aCTOCYBaHHSI MPaBUjIa KOHKPETHOCTI;

6. KOoiu BIAMOBiAHA o0co0a BiAMOBWIIACS, TMICHS il BHIA4Yl, CKOPHUCTATHUCS
MPAaBUJIOM KOHKPETHOCTI IOJ0 KOHKPETHUX (DakTiB, 110 MaJld MICLE 10 HOro
BH1auil. BiMoBa poOUThCS mepesl MPOKYPOPOM Ta MPO L0 CKIIAIA€ThCsSl MPOTOKOJI.
BigmoBa (GopMyIO€ThCS TaKUM YUHOM, MO0 MOKAa3aTH, 110 3allikaBlieHa ocola
3pobuna 1e JoOpOBUIBHO 1 3 MOBHHUM YCBIJOMJIEHHSM HACHIAKIB, IO 3 I[bOTO
BHUIUIMBAIOTh. 3alllKaBJIeHa 0c00a Ma€ MpaBo Ha JOMOMOTY aJBOKaTa.

(o) »

58. B Irami PamkxoBe pimenHs npo €OA B 3akoHonaBcTBo Itamii Oyno
iMmuiemMmenToBano 3akoHoM Ne 69/2005 Bim 22 kBitHa 2005 p., BiAMOBIIHE
MOJIOKEHHS SIKOTO TOJIATa€ B HACTYITHOMY:

Crarrsa 19

"Bukonanus €OA cynoBuM opraHom Itaiii y HacTyHUX BUIAKaX MiANaaae
M1J1 TaKl yMOBHU:

(...)

(c) sKIo ocoba, sika € cy0'€eKTOM €BPONEHCHKOTO OpJiepa Ha apellT 3 METOIO
MNPUTATHEHHS JO KPUMIHAJIBHOI BIAMNOBIJAIBHOCTI, € TPOMAIIHUHOM abo
pPE3UJACHTOM 1TaJiChKOl Jep:KaBU, BUAAada MiJUISra€ YMOBI MOBEPHEHHS OCOOU
MICJIA 11 CYyJIOBUX CIIyXaHb, 0 Aep KaBU-UJIeHA, III0 BUKOHYE OpJep, M00 BiAOyBaTH
MokapaHHs a00 3a3HATH 1HIIUX 3aXO01B M030aBJIEHHS BOJI, HAKJIaJACHUX HAa HEI B

JepKaBi-wiIeHl, 1110 Buaaia opaep."
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IPABO
I. I[OJI0 TPUMHATHOCTI

59. Cyn 3a3Hauae, 1110 3asBa HE € SBHO HEOOTPYHTOBAHOIO Y 3HAUCHHI MyHKTY
3 (a) crarri 35 KouBeHuii Ta He mianagae mia Oyap-sfKy IHOIY MIJACTaBY

HENMPUUHATHOCTI. TOMY BiH OTOJIOIIYE ii MPUUHSITHOIO.

II. CTBEPJ’KEHHE HAPYIIEHHS CTATTI 5 § 1 KOHBEHIIII

60. 3asBHUK CKap»UTbCS HAa HE3aKOHHICTh CBOTO TPUMAaHHS TiJ BapTOIO
BHACJIIIOK BIIMOBH OpraHiB O€ibridChKOl BiaAu MEpeAaaTH MHoro 1TamiichbKuM
BJIACTSIM TIICIISI MOTO CAyXaHHS B OCNbrIHCHKIN MOMIMii. Y BIAMOBIIHUX YaCTHUHAX
nyHKTY 1 ctatTi 5 KoHBeHIIli 3a3Ha4€HO:

"1. KoxxeH mae mpaBo Ha cBOOOJy Ta 0COOUCTY HENOTOpPKaHHICTh. Hikoro He
MOxe OyTH 11030aBI€HO CBOOOIM, KPIM TAKUX BUMAKIB 1 BIMOBIIHO JI0 IPOIIEAYPH,
BCTAHOBJICHOI 3aKOHOM:

a) 3aKOHHE yB'SI3HEHHS 0COOU MICIIS 3aCyIPKEHHS 11 KOMIIETEHTHUM CYJIOM;
(...)

(c) 3akoHHM# apemT abo 3aTpUMaHHSA OCOOH, 3AIMCHEHE 3 METOI0
JOMPOBAKEHHST 11 JO KOMIIETEHTHOTO CYJOBOTO OpraHy 3a HasBHOCTI
OOTpYHTOBAHOI MIJ03pM Y BUYMHEHHI HEI MPABOMOPYIIEHHS a00 SAKIIO
OOTpYHTOBAHO BBAXA€TbCSI HEOOXIJIHMM 3amoOIrTH BYMHEHHIO HEIO

MIPABOTIOPYIICHHS YH i1 BT€U1 MICJIsI HOTO BUMHEHHS;

)"

A. JIoBoau cTopiH

61. 3agBHUK CTBEpKYy€E, IO oro yB's3HeHHs B benbrii 3 13 numas 2007
POKYy, KOJU CHIACTBO Oyno 3akpute, OyJ0 HE3aKOHHMM Ha MiJCTaBl TOro, IIO
iTajiiicbka Bliajla 00yMOBUJIa BUKOHAHHS €BpPONEUCHKOro OpAEpy Ha apemT Horo

NOBEpHEHHAM 10 Itamii micis cimyxaHb Ais BiAOyBaHHSA MOKapaHHs. BiH Takox
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J0J1a€, 10 HE HaJeKajo OeNbriiCbKUM CYyJOBHM OpraHaM TIyMAauWTH PIIIEHHS
ITAMIMCBKUX CYJIB YW 1TANINCBKUIA 3aKOH. Y Oyab-IKOMY BHIAJKy, XO4Ya BIH HE
BIJIMOBUBCS BiJ MHpaBuja cremianizamii (KOHKPETHOCT1), oMy MOTpiOHO OyIio
YeKaTh Maike JBa POKHU MICIs CBOTO 3aCyKEHHS AMNENSAIIMHUM cyaoM M. MoHe
CBOro moBepHEeHHs A0 ITtamii, xo4a 1TamiiChbKHI 3aKOH JIO3BOJISB MOT0 HEraiHe
MMOBEPHEHHS.

62. VYpsia CcTBEpIXKye, MO 3asiBHUK HEMPABWIHHO TPAKTy€e ITalilChKe
3aKOHOJABCTBO, SIKE MEpPEa€e MOJIOKEHHS MyHKTY 3 cTaTTi 5 PaMKOBOro pimeHHs
Panu 2002/584 / JAI Bin 13 uepBusa 2002 p. Meta, siky nepeciiiiyBajio 1€ paMKOBE
pILIEHHSI CTOCYEThCA IIOBAard CYBEPEHITETY JEp)KaB IIOJ0 IX TpOMajasiH Ta
PE3UICHTIB, 3MEHILICHHS PU3HKY O€3KapHOCTI, a TaAKOX J03BOJY MPUTATHEHHS 10
BIIMOBIAANBHOCTI B JIepXaBi-ujieHi, /¢ (pakTu Oyau BUMHEHI, 3 OJHOYACHOIO
MOXJIMBICTIO COLIAJIBHOI pEIHTerpalii [UISIXOM T[OBEPHEHHS [JI0 KpaiHu
MPOKUBAHHS YU TPOMAJSIHCTBA. TakWM 4YMHOM, BUJlaya MOBUHHA OyTH 3/1HCHEHA
MiCJIE BUHECEHHsI PIIICHHS Yy Jep:kaBi-uieHi, mo Buaana opaep (benbris), 1 cnoBa
"micns ciyxaHHA" CiiJ po3yMITH BIAMOBIAHO. [HIA 1HTEpHpeTalis mo30aBiasiTUMe
3aIliKaBJIEHUX OCI0 iX MpaBa OyTH MPHUCYTHIMU Ha CYJIOBOMY IPOIECI, HECTUME
pHU3HK iX BTEYl, a OTXKe, 1 iX Oe3KapHICTh, a00 nepeadayaTuMe 3aXO01M HArJsiny B
Jep>KaBi-wieHl, 110 BHUJA€ PIMIEHHS, 0 CYJIOBOIO PO3IJSAy, HE BPaXOBYIOUH 1
00OB'sI3Ky 3aCTOCOBYBAaTH HOBUM MaHJAAT ISl KOKHOTO HACTYMHOTO aKTa, 0
BHMaArae MpucyTHOCTI BIAMOBIIHOT 0COOU B JepKaBi-uieHl, 10 BUaaia opaep. Axkou
METOI0 O€NbIrMChKUX CYJIOBHX OpraHiB Oyjo JIMIIE JOMUTATH 3asiBHUKA, BOHU
Blanucs O 10 3BUYATHOTO MPOXAaHHS MPO B3a€EMHY JOMOMOTY 1 MOMPOCUIU O TPO
TUMYAcOBY BUAaUy. Y psijl CHUPAETHCS HA KOHBEPIreHTHY 1HTepIpeTailito kpaid €C i
MoJa€ B I[bOMY BIJIHOLIEHHI Pe3yJIbTaTH 3alUTY, 3p00JICHOT0 Yepe3 €BpomneiichbKy
CYJIOBY MEPEKY 3 IIbOTO MUTAHHS.

63. 3a TBepUKEHHAM Y sy, BIAMOBIIHE TPUMAHHS 1111 BAPTOIO T1IMaIaI0
nig gairo myHkTy 1 (c) crarti 5 Konenmii 3 13 nunns 2007 poky Ta nyHKTY 1 (a)

CTaTT1 5 MiCJIsl 3aCyXKEHHS 3asiBHUKA. ToMy BOHO OYJIO FOPUAMYHO BUIIPABIAHUM, a
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HE JOBLJILHUM, MPO 1110 CBIAYATH pillIeHHS AnensuiiHoro cyny Akuii. Ypsn qoaae,
1[0 3a3HAY€HE 3aTPUMAHHS HE CYNEPEUHJIO MPUHIUIY CIHEHialbHOCTI, OCKUIbKU
BOHO 3HaXOJIUTh CBOIO OCHOBY BHKJIIOUHO Yy cripaBi "30pos". BiH cTBepkye, 1110 Hi
Biajga Itamii, HI 3asBHUK HE BHMAarajid BijJ OCJIBrIMCHKMX BJIACTEH BUJATH HOTrO
ITanii panime, ToAl K BIH MaB MOKJIMBICTh 3BEPHYTHUCS 10 BIAMOBIAHOI ocoOuU
npokypaTypu MoHca, sikuil 3aiiMaBcs MUTAHHSIMHA MI>KHApOIHOT B3a€EMHOI ITPaBOBOI
JIOTIOMOTHY Y KpUMIHAJIBHUX cripaBax. Hapemri, Y psig cTBepIKye, 1110, XO4a 3asiBHUK
ckapkuBcsi Cyly Ha 3aTpUMKY O€JbriiiChbKOIO BJIQI0I0 B Iepeaadl Horo iTamiichkii

BJIaJI1, BiH K€ BUCTYIAB MPOTHU CBOTO Bii31y Y BUSHAUCHUHN JICHbD.

B. Ouinka Cyay

1. BignmoBiaHi 3arajibHi NPUHITANIN

64. CynoBoto npaktukoro Cyay mojo nyHKTy 1 crarti 5 KonBeHinii noope
BCTAHOBJICHO, IO OYJib-sIK€ MO030aBJICHHS BOJII MOBMHHO MiANAJaTH HE JUIIE MiJ]
OJIMH 13 BUNAJKIB, BUKJIAJCHUX y miAnyHKTax (a) - (f), ane il «3ailicHIOBaTHCS Ha
miacTaBl 3akoHy». Illo cTocyeTbes '"3akOHHOCTI" TpHUMaHHS T BapToOlo,
BKJIIOYAIOUYM JOTPUMaAHHS '"3aKOHHMX MNUIIXiB", To KOHBEHIS MNOCHIAETHCH,
rOJIOBHMM YHMHOM, Ha HaIl[lOHAJIbHE 3aKOHOJIABCTBO, a TAaKOX, JI€ 1I€ JOPEYHO, Ha
HII1 TPaBOBI CTAaHJAPTH, 110 3aCTOCOBYIOTHCS JI0 3aI[IKaBJIEHUX 0C10, BKIIOYAIOUU
Ti, 10 BKOPIHEH1 Y MixkHapoiHoMy TipaBi (MenBeaeB Ta iHuil npotu @paniii [BII],
No 3394/03, § 79, €CILI 2010) a6o eBpomneiickkomy (Thimothawes npotu benbrii,
No 39061/11, § 70, 4 kBitHs 2017 poky). ¥V Oylb-SIKOMY BUIAJIKY, BIH 3aKPIILIIO€
OOOB'SI30K JTOTPUMYBATHUCh SIK MaTreplaibHUX, TaK 1 MPOLECyalbHUX HOPM
(MenBenes Ta i1, nuToBaHi Buie, § 79, ens Pio Ilpaga npotu Icmanii [BIT], Ne
42750/09, § 125, €CILI 2013, Mozep npotu Pecriy6mniku MongoBa ta Pocis [BII],
No 11138/10, § 134, ECHR 2016, Khlaifia Ta iauri npotu Itanii [BIT], Ne 16483/12,
§ 91, ECHR 2016, Ta Mepa6imsim npotu ['py3ii [BII] (3asBa Ne 72508/13, § 186,

€CIUI 2017 (Butaru)). Otxe, mocTaHOBA MPO TPUMAaHHA i BapToOl0, IO
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BUMPABJOBYE TMPOJOBKEHHS TPUMAHHS TiJ BapTOI, MOBUHHA OyTH YHHHOIO
BI/IMOBIAHO /10 BHYTPIIIHBOI'O 3aKOHOJABCTBA IIPOTSITOM YChOTO MEPI10y TPUMaHHS
mia BapToro (nuB. Laumont v. France, Ne 43626/98, § 47, ECHR 2001-XI).

65. Cyn TakoX TIOBUHEH TIEPEKOHATHCS Yy BIAMOBIAHOCTI CaMoOro
BHYTPIIITHBOTO 3aKOHOJABCTBA TMOJIOKEHHAM KOHBEHIN1, BKIIOYAIOYH 3arajibHi
MIPUHITUIIN, SBHI UM HESBHI, II0 MICTATHCS B Hil, BKIIOYAIOYX TIPUHITUIT TTPABOBOT
Bu3HaueHocTi (Moopen npotu Himeuunnu [BII], No 11364/03, §§ 72 Ta 76, Bix 9
munas 2009 p.). YV 1bOoMy KOHTEKCTI SIKICTh 3aKOHY IMependayae, 110, KOJH
HaIllOHAJBHUI 3aKOH mepeadoavae 1mo30aBaeHHs BOJI1, BIH MOBUHEH OyTH JOCTATHHO
JOCTYITHUM, TOYHUM Ta nepedauyyBaHUM y CBOEMY 3aCTOCYBaHHI (IIUTOBAHE BHUILIE
Mypen, § 76, MenBenes Ta iHi1, IUTOBaHE Bulle, § 80 , muToBane Buie, ens Pio
IIpana, § 125, Ta MepalimBiii, iuToBaHe Buie, § 186).

66. Hapemri, "3akOoHHICTH" TpHUMaHHS IIiJ BapTOI BIAMOBIAHO O
HaIlIOHAJIBHOTO 3aKOHOJABCTBA € HEJIOCTATHIM KPUTEPIEM: MyHKT 1 CTaTTI 5 Takox
BHMArae BIAMOBITHOCTI Oy/Ib-KOTO M030aBJICHHS BOJII MET1 MyHKTY | cTarTi 5, CyTh
SIKO1 MOJISITa€ B 3aXMCT1 0COOM BiJl CBaBIJILHOT'O MT030aBICHHS BOJII (IIMTOBAHE BUIIE
Mypen, § 72, MeaBenes Ta iHIIl, IUTOBaHe BuUllle, § 79, Pycnan SIkoBeHko npotu
Vkpaiau, Ne 5425/11, § 59, €CIUI 2015, Xnaidia, nuroBade Buile, § 91, 1
nporuToBane Buie Mepabimsini, § 186).

2. 3acmocysanHnsa yux npuHYUNié 00 KOHKpemHuoi cnpaesu

67. Cyn 3a3Hauae, 110 3asBHUK OYB Iepelanuil OeabriichKii Biaal 13 aumHs
2007 poky. Ilepiog ocmoproBaHOrO TpPUMAaHHS I BapTO MaB MiCIE MICIs
3aKIHYEHHSl pO3CIiAyBaHHS, AK€ B1AOYJIOCSd B HEBU3HAUEHY [JaTy, 3aBEpPLUICHHS
npoieayp odhopmiIeHe MOCTaHOBOIO nanatu paau Big 12 rpyaus 2007 poky.

68. Cyn KOHCTaTye, IO 3asgBHHUK HE 3amepedye, MO0 KWOro 3aTpUMaHHS
CIIOYATKY BIAMOBIAJI0 BUMOTaM OENbI1iIChKOT0 3aKOHY MPO MONEPETHE YB'I3HEHHS.
Tomy e Oyno oxorieHo myHKTOM 1 (c) crarti 5 KoHBeHIli. 3asiBHUK TakOX HE
CTaBUTb MiJl CyMHIB T€, 1110 BiH OyB 3aCy/I’)KEHU Y OPSAJAKY, BA3HAYEHOMY 3aKOHOM,

KOMIIETEHTHUM cyJioM. Ha mijictaBi BUPOKY, BUHECEHOTo KpuMmiHambHUM CynoM
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MoHc, BIANOBIAHO 0 IILOTO HOro TpuMaHHs Oyno oxoruieHo ctarteio S5 (1) (a)
Kongenuii. [ToctanoBa nmpo apemrt, Bujgana ciaiguum cyaaeto 1 cepnus 2007 poky,
HACTYIIHE PillICHHS Ta 0OBUHYBaJIbHUI BUPOK BUCTYIAJIN M1JCTABAMU TPUMAHHS IT1]1
BapTOIO.

69. Cya Takox 3a3Hauae, 1110 3assBHUK OyB nepenanuii opranam Biaau benbrii
1TamiiCchKOIO BiaAo0r0 Ha mijacTtaBl €OA, BUAAHOTO OENbriiChbKUM CHIAYUM CYIICIO
Ha ocHOBI 3akoHy benswrii Bix 19 rpyaus 2003 p. npo €OA (qus. [lynkT 57., Buiie).
I1ei1 3akoH € mepeHeceHHssM PamkoBoro pimenus 2002/584 / JAI 1o HallioHaILHOTO
3akoHojaBcTBa benbrii (auB. myHKTH 53-56 Bumie). 3akoHoMm Ne 69/2005 we
paMKoOBE pilIeHHs 0YyJI0 IEPEHECEHO Y BHYTPIIIHE 3aKOHOIaBCTBO [Tanii, 1 came Ha
M1JICTaB1 I[LOT'0 3aKOHY 1TaJI1iChKI OPTaHU BIaJu BUJIalU 3asiBHUKA.

70. 3asBHUK CKap>KUThCA, B MEPIIy YEpry, Ha Te, 0 OEIbriiChKl OpraHu
BJIaJI HE BUKOHAJIM YMOBHU, BCTAHOBJICHOT 1TaJ1MCHKOIO BJIA/IO0 11010 OT0 BHU1aul
OeNbIiiiChKUM OpraHaM BIIaJld, a caMe, 1110 BiH MOBUHEH OYTH MOBEpHYTHUI 10 [Tamii
MICIIs TOTO, SIK HOT0 3aciyXallid B paMKax po3ciiayBaHHs cripaBu B benbrii. [lutanus
nepen CyaoMm mossirae B TOMY, YM TOM (pakT, IO 3asBHUK HE OyB BUJAHUM
O€JBI1iIChKOI0 BIIAJIOI0, SIK TUIBKKA OyJIO 3aBEPILIEHO PO3CIiyBaHHS CIPaBU PO
"30poro", cymepeunB 3aKOHOJABCTBY benbrii Ta / abo 3akoHomaBcTtBy €C Takum
YUHOM, 1110 3aTPUMaHHS 3asiBHUKA BTPATUJIO O CB1M 3aKOHHUI XapakTep.

71. Cyn 3ayBaxye, mo €OA, BuAaHull CTOCOBHO 3asiBHHKA, OYB
MpU3HAYEHUH JJIs1 KOro KPUMIHAJIBHOTO MepeciiyBanHs. BiH Takox 3a3Havae, 110
BepxoBuuii Kacamiitnuii cya Itamii mianopsakyBaB Bugadyy yMOBI, IO 3asiBHUK
"micnsg Woro ciayxaHb Oyjie moBepHYTHH 10 Itamii nis BinOyBaHHS MOKapaHHS a0o
3aCTOCYBaHHS 10 HHOTO 3aX0/1y OOMEKEHHS CBOOOIHU, sIKE MOKe OyTH HAKJIaJEHO Ha
Hporo B bensrii. "(Ilynkt 27 Buie). Ak 3ayBaxkuB Anensauiiiauii cya M.MoHc, e
pillieHHs IpyHTyBajocs Ha ctarTi 19 (c) iramiiicbkoro 3akony Ne 69/2005, skuii
SIBJISIB COOOI0 MEPEHECEHHS B 1TalliChke 3aKOHOAAaBCTBO cTarTi 5 (3) PamkoBoro

pimenns 2002/584 / JAI (nuB. nyHKT 33 BuIILE).
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72. benpriiceki Cyny IIAIUIM BUCHOBKY, LIO0 3 OCTAHHBOT'O IOJIOXKEHHS
BUILIMBAE, 110 BHUJIaya JEp>KaBl-BUKOHABIIO OpJepa MOBHHHA BiI0OyBaTHUCS JIUIIIE
MICJIS TOTO, SIK MPOBAKEHHS Y Iep>KaBi, 110 KOTo 1HII1I0BaNa, 3aBEPIIUTHCS, METOIO
SIKOTO € J03BOJIUTH BIMOBIAHINA 0c001 BiIOYBaTH MOKAapaHHs B MEPIIiil AepkaBi. 3a
CIOBaMHU ypsAdy, LSl TO3WIS MIATBEPIKYETHCS  Y3TOKEHOI0 IPAKTUKOIO
3aI[IKaBJICHUX JepXKaB, SKa TIAyMadyuTh MOXJHMBICTh Buaadl (Hi3UYHOI 0coOH
JIep>KaB1-BUKOHABIIO BIJIMOBIAHO A0 MYyHKTY 3 cTaTTi 5 PaMKOBOTO pillIeHHS JIUIIIE
MicIis TOTO, K MPOLEaypa B IepKaBi, 10 BUAAE opJiep, Oyae 3aBepuieHa. Kpim toro,
OeNbriiChKUI 3aKOH, 110 IMIUIEMEHTY€e PaMkoBe pillleHHs, IPsIMO BUKOPUCTOBYE
cioBa "Mmicis 3aCyKEHHA" I MTO3HAYEHHS Yacy BWJIadl, 10 BIAMOBIIA€ METI, IO
MePEeCiTyEThCA.

73. Cya moBTOPIOE, 110 HAIIOHAJIbHI OPTaHU BIIaJld, a CaMe CyJid, TOBUHHI
TAYMA4UTU Ta 3aCTOCOBYBAaTHM BHYTPIIIHE 3aKOHOAABCTBO (IMB., cepell OaraThox
iHmmx, Magyar Helsinki Bizottsdg npotu Yropmunu [BII], Ne 18030/11 , § 184,
€CIUI 2016, ITapaguco 1 Kammanenni mpotu Itami [BII], Ne 25358/12, § 169,
€CIUI 2017 (Butsirn) Ta Kaponi Hans npotu Yropmunau [BII], Ne 56665/09, § 62,
€CIUI 2017). Lle x crocyeThesa MixkHapoaHoro npasa (X mpotu Jlatsii [BII], Ne
27853/09, § 62, €CIIJI 2013), mpaBa €C Ta mpaBa 1HIIOI JAepkaBU. 30Kpema,
CTOCOBHO 3akoHOJaBcTBa €C, HallOHANbHI CyId MOBUHHI TJIYMAauWTH Ta
3aCTOCOBYBAaTH MOro, Ta SKIIO 1€ HEOOX1JHO, 3BEPTATHUCS B MPCIOIUIIATIBHOMY
nopsiaky no Cyny €Bponericbkoro Coro3y. Komnerenuisi €Bponeiicbkoro cyay 3
MpaB JIOJIUHU OOMEXKYEThCS KOHTPOJEM 3a JNOTpUMaHHsIM BuUMOr KoHBeHIi, B
naHoMy BUManky nyHKTy 1 crarti 5. Orxe, Cyn He NMOBHUHEH pPO3IJsSJaTH 4Yd
IPaBUIBHO I1HTEPHPETYBadu OENbrichbKl Cyau MNyHKT 3 crarri 5 PamkoBoro
pimeHHs (nuB., mutatis mutandis, ABotunbin npotu Jlatsii [BII], Ne 17502/07, §
100, €CIII 2016) Ta CratTio 19 (¢) iTamiicekoro 3akony 69/2005, okpiM BUTIAJIKIB,
SKIIO iX TIIyMau€HHS] HE BUSIBUTHCS JIOBUILHUM a00 SIBHO HEOOIPYHTOBAHUM (JIMB.

010 TIyMauyeHHS BHYTpPIIIHbOro 3akoHojaBcTBa, Helmer Ilaxin 1 [lepuxan
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[Maxin npotu Typeuuunu [BII], Bun. 13279/05, § 50, 20 xoBTtHst 2011 poky, 1
Kaponi Hanps, nutoBane Buiie, § 62).

74. Cyn BBaxae, 110, 3Ba)Kal04M Ha TEKCT MyHKTY 3 ctarTi 5 PamkoBoro
pILIEHHS Ta METY, Ky nepeciiaye cucteMa €OA, mo3uilisi HalllOHAIBHUX CY1B HE
MOXe OyTH OxapaKTepu30BaHa K JOBLIbHA a00 SIBHO HEOOTPYHTOBaHA. 3BIJICH
BUIUIMBAE, 110 BCl JOKYMEHTAIbHI MIJCTAaBU JJIsi TPUMaHHS M1J BapTOIO MOBUHHI
BBAXKATUCA JAIMCHUMH TPOTITOM YChOTO KPHUMIHAJIBHOTO MPOBAKEHHS MPOTHU
3asIBHUKA.

75. He nuBnsuuch Ha T€, 110 3aIBHUK CTBEPJIXKYE, III0 TPUMAHHS Ii]] BAPTOIO
B benbrii micis 3akiHUEHHS NPOBAJKEHHS OyJ0 MOTHMBOBAaHE MPUYMHAMH, IO
CTOCYIOTHCSI IHIIIUX MPABONOPYIIEHb, HIXK Ti, 3a AKl BiIH OYB BUJAAHUN 1TATIHCHKOIO
BJIQJI0I0, TOJI1 SIK BIH HE BIIMOBMBCS BiJl MPUHIUITY crienianbHOocTi, CyJl 3a3HAYUB,
110 CIIPHE 3aTPMMAHHS MOB'sI3aHE JUIIE 3 00BUHYBAJIBHUM BUPOKOM Y MPOUETYPI,
10 CTOCYEThCA cripaBu "30posi". 3BiACH BUILIMBAE, O HE OyJI0 MOPYILIEHO MTpaBuiia
KOHKPETHOCTI, 3aKpimyieHoro y yactuui 1 crarti 37 3akony npo €OA.

76. OgHaKk 3aKOHHICTH BIJAMOBIAHO J0 BHYTPIIIHBOTO 3aKOHOJIABCTBA Ta
npaBa €C He € €AMHUM acleKTOM, SIKMH ciij npoaHanizyBatu. Kpim toro, Cyn
MOBUHEH OyTH MEepEeKOHaHUH, siK 11e 0yyo 3a3HayeHo Buie (AuB. IIyHkT 66 BuIe),
[0 TPUMaHHS 3asBHHUKA MPOTATOM BIAMOBIIHOIO MEPioay MiJ BapTol HEe OyIio
JOBLILHUM. Y 3B'SI3KY 3 [IUM 3asiBHUK CTBEPXKYE, 1110 HOTO TpUMAaIU B ONbr1ACHKIN
B'SI3HMII MailKe JIBa POKU 3 MOMEHTY PIIIECHHS anesiiiHoro cyay M. Mosc Biz 6
nucronana 2008 poky, B TOM 4ac sIK HOro MOBUHHI Oynu mOBepHYTH a0 ITtanii, sk
MIHIMYM TICIIs 3aCy I>)KCHHS.

77. Cyn 3a3Hauae, 1110 IPOBAIXKEHHS IPOTU 3asIBHUKA 3aKIHUUIOCS PIIICHHSIM
KacamiitHoro cyny Bix 25 mtororo 2009 poky, sKMi BIAXWIUB MOro CKapry Ha
pileHHs anensiiiHoro cyny Mosc. BiH Bkasye, 110 Hi 3asBHUK, Hl ITaliiCcbhKa
BJIaJla HE BXKHBAJIW JKOJHMUX 3axOMIB I Tepeaadl BiAMOBIAHOI ocobu. Bmaga
benbrii, 31 cBoro OOKy, 1HINIIOBaJA 11 KPOKH Yy MEPIll MICSALl MICHS PIIICHHS

Kacamiitnoro cymy. 3rogomM BOHM HaJICIald AeKiIbKa HaraayBaHb 1TATIHCHKUM
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kojieraM. OCKUIbKU pe3ysbTaT MPOLEAYypH Mepeaadl He 3aJeKUTh BUKIIOYHO Bijl
OeNBIiiChKUX OpTaHiB BIIaJId, OJHE MOPYIICHHS B KOHKPETHUX OOCTaBUHAX HE
MOXk€e OyTH KOHCTAaTOBaHE 3 OIVISIAY Ha 4ac, 1110 MUHYB micis pimeHHs Kacaiiiinoro
Cyay.

78. 3a nux obctaBuH Cyj BBaxae, 10 MOAANbIIe TPUMAHHS 3asiBHUKA T1CIsS
3aKIHUYECHHS TPOBAKEHHS MPOTU HHOT'O HE OYJI0 IOBUILHUM.

79. 3 ycix BUIlIEHaBEICHUX MIPKYBaHb BUILUIMBAE, 110 TPUMAHHS 3asBHUKA
OyJi0 BUIIpaBAaHO BIAMOBIAHO A0 NyHKTIB 1 (a) Tta (c) crarti 5 KoHBeHii,

BI/IMOBIHO, 1110 HEMAE MOPYIIEHHS MyHKTY 1 cTaTTI 5.

III. CTBEPI)KYBAHE NIOPYHIEHHS CTATTI 6 § 1 KOHBEHIIIT

80. Cnuparounch Ha myHKT 1 ctaTTi 6 KOHBEHII1, a8 KOHKpPETHIIIE Ha MPaBO
Ha CHpaBeUIMBUI CyJ, 3aABHUK CKAapKUTbCA HAa HEMOXJIMBICTH NEPEBIPKU
pEaTbHOCTI Ta CYNEpPEWwIMBICTh MPUYMH MpociayxoByBaHHs. [IyHkt 1 crarti 6
KoHBeH1i1 y BIANOBIIHUX YaCTHHAX Nepea0dayae:

«KoxeH Mae mpaBo Ha CpaBeUIUBUN 1 TyOJIIUHUIN PO3TJIs]] OT0 CIIpaBH ...
CYIIOM ... SIKHH ... BCTAHOBUTH OOI'PYHTOBAHICTh OyIb-IKOTO BUCYHYTOr'O IPOTH

HbOI'0 KPUMIHAJIBHOTO OOBUHYBAYCHHS.

A. JToBoau cTopiH

81. 3asBHMK, SKMW 3a3Havyae, MO0 OyB 3aCyJKEHUH J0 BOCBMHU POKIB
11030aBJICHHS BOJI1 JIUILIE HA OCHOBI MPOCIYXOBYBaHHS, CTBEPIXKYE, [0 GOpMaTbHUN
KOHTPOJIb 3a 3aX0JaMU MPOCIYyXOBYBaHHs (CIIIYUM CyJJer0) OyB HEAOCTaTHIM, 1
o Oyya HeoOXiJHA MEepeBIpKa IIUX 3aXO0/1IB B KOHKPETHOMY MOPSAKY (CyZIOM, IO
pOo3rIIsiAaB CrpaBy Mo cyTi). Skio iomy Oy BiJoM1 MOTUBH MOCTAHOBU CTOCOBHO
JO3BOJIy Ha TMPOCIYXOBYBaHHS y 3B'SI3KY 31 CIIpaBoro "aBTOMOOLm", 30Kpema,
noctaHoBH Bif 2 6epesns 2006 poky, BiH CKapKUTHCSI HA HEMOXJIMBICTD MEPEBIPKU
peanbHOCTI ITUX OOrpyHTYBaHb (MOTpeda B PO3CHiAyBaHHI, HEAOCTATHICTh 1HIIHUX

3aXO0J11B 3 PO3CIiyBaHHs, MPOIMOPIINHICTh, HEOOX1THICTh, aJleKBaTHA MOTHBAIIIS Ta
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KOHKpeTH1 mifcTaBu). CKapKHUK TMEPEKOHAHUW, IO CIia4l, SKI MO CyTi OyJu
OJIHAKOBUMH B 000X Bumnajakax ("aBromoOuti" Tta "30pos"), MIIUIM HAa MOUIYK
iH(opMmallii, ToAl SK Takl MPOCTYyXOBYBaHHs 3a00poHeHI. BiH BBaxkae, 110
MPOCIIYXOBYBaHHS Yy cIipaBi "aBToMoOWI1" Oyu 3aMOBJICHI BUKIIIOYHO JIJIsl CIIPaBU
"30poi", ToAl SIK CA1a4l B OCTAHHIN CIIpaBl TOYHO HE Majd CEPHO3HUX IMIACTaB JJIs
iX mpoBeleHHs. 3asBHUK CTBEPIDKYE, 110 MPOTHU HHOrO OyJia OpraHi3oBaHa cxema
(maxinamnist). Bin 3asiBiisie, 110 HE MaB JIOCTYIy JO CIpaBH "aBTomMoOLmI", PO SIKY
BIH HIYOIO HE 3HA€, OKpIM OOrpYHTYBaHHS TOCTAaHOB, IO JO3BOJISIOTH
npociiyxoByBaHHs. Ha MOMEHT moanHs cBOiX 3ayBaxkeHb 10 Cyay BiH 1€ HE OyB
3aciyxaHuil ab0 3BUHYBaueHUM y 11 cipasi "aBromoOuIl". BiH migkpeciioe, 1o
HACNIJKOM Yy pa3l HEIOTPUMaHHS 3aKOHHUX KPUTEPIiB € BHU3HAHHS JOKa3iB
HETIPUUHATHUMU. BiH CTBepKye, 110 BaXJIMBO, 1100 OCHOBHI JOKYMEHTH, IO
OOTpYHTOBYBAJIU ~ MPUYMHH  TOCTAHOB, IO  JO3BOJISIIOTH  TesnedOHHI
MPOCIYXOBYBaHHs, OyJIM JOJy4€H1 10 crpaBu "30pos", 100 Cya/i MOTJIA OI[IHUTH
iX BIZMOBITHICTH 3aKOHOJAaBYUM BHUMOTaM. 3a CJIOBaMH 3asBHHKA, TOU (aKT, 110 Hi
BIH, H1 Cy/JOB1 1HCTaHLIi HE Maju JOCTYIy IO AaHMX Y crpasi "aBTomoOL11" abo
MpUHAUMHI A0 JOKYMEHTIB, Ha MiJCTaBl SKUX OyJH J103BOJICHI MPOCIYXOBYBaHHS,
TSTHE B MEBHIM Mipi «0e33amepeyuHICTh» MPOCTyXOBYBaTh.

Kacamiiinnii  cyn  NOMUIUBCS, MOKJIAAAlOYMCh HA  CEKPETHICTH
po3ciiayBaHHs y crpaBi "aBTOMOOLT1", 00 OOrpyHTYBaTH, 1O 3asABHUK HE Mae
JOCTYITY 10 AOKYMEHTIB Y Il crpaBi, TOAl SIK OCTAHOBHU MPO MPOCITYyXOBYBaHHS
CTOCYBaJIMCSI HOMEPIB TesedOHIB 3asBHUKA. MOXKIUBICTh CTOPOHH OOBHHYBAYCHHS
oOupaTu JOKYMEHTH Yy cripaBi "aBTomMoOUI1", siKi OyJid JOJIy4€H1 10 cripaBu "30pos”,
Mpu3Beia A0 MOPYIICHHS TPUHIIUITY PIBHOCTI CTOPIH.

82. Ypsn cTBepIKyBaB, 110 (aKT HASIBHOCTI KOT1i TOCTAHOB CJI1IYOTO CYITi
PO J03BUJI HA MPOBEJICHHS CIIPHUX MPOCTYXOBYBaHb J103BOJISIB OO0 ePeKTUBHUN
KOHTPOJIb 11 Ha BiAMIHY BiJ cripaBi Matheron c. @panuii (Ne 57752/00, 29 6epe3us
2005 p.) B npomy BHUOAAKY AiiicHO OyB €()EKTUBHUN KOHTPOJIb 3a 3aKOHHICTIO

MPOCIyXOBYyBaHHS TelePoHiB. TakuM YMHOM, 3asIBHUK MaB MOXJIMBICTh OCKapKUTHU
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MPOCIYXOBYBaHHS Tesie)OHY Ha BCIX CTaJIAX MPOBAKEHHS Y CIIPaBl Ta MOCTaBUTHU
I1JT CYMHIB BIJIIIOBI1/IH1 JJOKA3H, 10 BUILIMBAJIH 3 I[LOTO. Y PsAJI 3a3HAUYMB, 1110 3asIBHUK
HIKOJI HE MPOCUB OTPUMATH JOCTYI 0 JOCh€ "aBTOMOOLI" 1 110 BiH BIHepIie
3a3HAYUB, 110 BIH HE MOXE MEPEUTH JJ0 EPEBIPKHU MPABOMIPHOCTI MiJICTaB TOCTAHOB
CHIIYOTO CyJAl JUIIE B amnessIiiHOMY Cyll. APryMEHT 3asBHHKA € TUM OUIbII
HEJIOLUIPHUM, OCKUIBKM BiH HIKOJM HE 3BEPTaBCSA 3 KOHKPETHHMH CKapramMu Ha
CIIPHI TOCTaHOBH, OKpiM 00xoy npouenypu. [Ipueananns komii MaTepiaiiB BCI€q
cupaBu "aBromoOuT" Oyino O AyX e CKJIaJIHUM Ta IMOBs3aHE 3 OHOPOKPATUYHOIO
TATaHUHOIO, 30KpeMa, TOMY, IO 1HII MiJ03pIOBaHI y I copaBi He Oyiu
poiH(GOPMOBaHI Npo ii ICHyBaHHA. SIK HaroJjoulyBajdu HAIlOHAJIbHI CyaH, y L1d
cripaBl HEOOXITHO OyJI0O JOTPUMYBATUCS NPUHIUIIB CEKPETHOCTI MOTOYHOIO
PO3CIiTyBaHHS CTOCOBHO TPETIX 0C10, 3 OTJISAly HA PU3UK MTOCTABUTH i HEOE3MEeKy
1oro eeKTUBHICTh, HA MO3UIIIIO 3asiBHUKA, SIKY BIH NPUHHAB Yy crpasi "30pos", B
K1 OyJii CipoOU 3MOBH Ta 3aJIsIKyBaHHs. 3BUHYBAUCHHS 3asiBHUKA Y 3JIOBKMBAHHI
MPOIIECOM 3 OOKY OENbIiiiCEKUX OpPraHiB BiaJu € HEOOIPYHTOBAHUM.

Ix cuma He mpexcTaBisAna iHTepecy, OCKIILKM HaBiTh 06e3 BiANOBiIHOIrO
Tene(OHHOrO 3aMmucy 31 crpaBu "aBToM00O1T1" OyIu cepiio3H1 BKa31BKH, SIK1 MOTJIN O
BUMPABAATU MIpy TeJIeQOHHOTO MPOCIYXOBYBAaHHS B KOHTEKCTI crpaBu "30pos'.
VYpsin Takok CTBEPIKYE, 110 3asBHUKY BXKE 3apa3 0yJIo HaJaHO JAOCTYII JO CIpaBU
"aBTOMOOLI1" 1 MO0 BiH HE BHU3HAYMB KOJHOI CEPHO3HOI CYMEPEYKH B I[LOMY
KOHTEKCTI1. BiH Hamossarae Ha sIKOCTSIX HE3aJIEKHOT0 Ta HEYNEPEHKEHOTO CI1I40T0
CyAli, SIKUA CaMOCTIHHO OIIIHIOE MOKJIMBICTh HaJaTH 03B Ha TenedOHHE
MPOCIYXOBYBaHHSA, a KOHTPOJb CYIy 3AIHCHIOETBCS Ha PIBHI BHU3HAYCHHS

3aKOHHOCTI JJO3BOJTY.

B. Ouinka Cyay
1. BigmoBigHi 3arajbHi NPpUHIUAIMA
83. Cyn moBTOpIOE, 110, PO3TIISIAI0YM CKApry BIAMOBIAHO 10O MYyHKTY 1

ctarti 6 KoHBeHIli, BiH MOBHUHEH IO CYyTl BHU3HAYUTU, YU € KpUMIHAJIbHE
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MPOBAJKEHHS B I[IJIOMY CIIPABEIJIUBUM. Y I[bOMY KOHTEKCT1 BiH TaK0X Haraaye, 1o
JOMYCTUMICTh JOKa31B MiANaJae Mija A0 HOPM BHYTPIIIHBOIO 3aKOHOAABCTBA Ta
HaIlIOHAJIBHOT IOPUCIMKIII 1 1110 MOTr0 €JMHUM 3aBJAHHSM € BU3HAUYUTH, YU OYyIO
MPOBAJKEHHS B LILIOMY cripaBeinBuM (Anb-XaBaia 1 Taxepi mpotu CrioyrydyeHOro
Kopomnisersa [BII], Ne 26766/05 ta 22228/06, § 118, €CIIJ 2011 p., Hlayamsiii
npotu Himeuuunu [BIT], Ne 9154/10, § 101 1 [6parim Ta 1H111 npotu Crory4yeHoro
Kopoumiscersa, [BII], 50541/08, § 250, €ECILI 2016).

84. V upomy koHTekcTi CyJl MOBTOPIOE, 1O OYJb-IKWWA KpUMIHAJIbHUM
MPOIIeC, BKIIOYAIOYH HOTO MpOIleCyallbHI aClEeKTH, MOBUHEH OyTH 3MarajibHUM 1
rapaHTyBaTU PIBHICTh CTOPIH OOBHMHYBAY€HHSI Ta 3aXUCTY: 1€ OJIMH 13 OCHOBHHX
aCIeKTIB MpaBa Ha CHPABEUIMBUNA CYJIOBHUM pO3riisiA. Y KPUMIHAIBHUX CIpaBax
MpaBO Ha 3MarajbHHUI Mpolec nepeadavae, K Ajsg OOBMHYBAUCHHS, TaK 1 JJiA
CTOPOHHU 3aXUCTY, MOKIJIUBICTh O3HAHOMITIOBATHUCS 13 3alIEPEUCHHAMU YU JOKa3aMu,
MPECTAaBICHUMH 1HIIOI0 CTOPOHOIO, a TakoX oOroBoproBaTH ix ([>kacmep mportu
Cnonyuenoro KopomisctBa) [BII], Ne 27052/95, § 51, Big 16 mrotoro 2000 poky,
Poy ta JleBic mpotu Cnonyuenoro Kopomisctea [BII], No 28901/95, § 60, ECHR
2000-1II, @it mpotu Crnionydenoro Kopomisctea [BII], Ne 29777/96, § 44, €CIII
2000-11, ExBapac ta JIetoic mpotu Crnonyuenoro Kopomisersa [BII], Ne 39647/98
Ta 40461/98, nynktu 46 Ta 48, ECHR 2004-X Ta Ocalan v Typeuunna [BII], Ne
46221/99, § 146, €CIIJ 2005-1V). Kpim Toro, crartsa 6 BHMarae BiJi CTOPOHH
OOBHHYBAaY€HHS PO3KPHMBATH 3aXMCTy YC1 BIAMOBIAHI J0Ka3W, SKUMH BOHH
BOJIOJIIOTh, K1 MOXKYTh CBITYUTH MPOTHU OCOOM, Tak 1 OyTH Ha ii KopucTth (/>kacmep,
Poy 1 [esic, ®itt, Ensapac 1 Jlbtoic, Buille 3raayBaHi, Tak 1 OCTaHHS CyJ0Ba
npakThka, Maranosiu npotu Xopsarii, Ne 2742/12, § 151, 4 xsitaa 2017 poxy!,
bepapnai npotu Can Mapiuno (yxB.), Ne 24705/15, § 65, 2 tpaBus 2017 poky Ta Van
Wesenbeeck npotu benbrii, Ne 67496/10 ta 52936/12, § 67, Bix 23 tpausa 2017
poky). BiamoBiaH1 T0Ka3u B IIbOMY KOHTEKCTI - II€ HE JIUIIE JOKa3W, [0 MalTh

OesnocepeHe BITHONIEHHS 10 (DAKTIB CIpaBH, ajie M 1HII aCHEeKTH, SIKI MOXKYTb

1 URL: https://unba.org.ua/assets/uploads/publications/Pereklad rishennya evr sudu 13072017.pdf
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CTOCYBATUCS JOMYCTUMOCTI, JOCTOBIPHOCTI Ta MOBHOTU jAoka3iB (MipipamBuii
npotu Pocii, Ne 6293/04, § 200, 11 rpyaus 2008 p. Ta MaraHoB1Y, [IUTOBAHE BUIIIE,
§ 161).

85. 3a3HauuMMo, IO MPaBO Ha PO3TOJIONIEHHS BIAMOBIIHUX JOKa3iB HE €
a0COJIIOTHUM. Y KOHKPETHOMY KPHMIHAJIbHOMY IPOBAKEHHI MOXYTh BUHUKATH
KOHKYpYIOUl IHTEpPECH - HaINpHuKiIaj, HalloHajJbHa Oe3meka a0o HEOOXITHICTh
3aXHCTY CBIJIKIB, IKUM 3arpOKy€ MOMCTa, 200 HEPO3KPUTTS METO/1B pO3CIIiTyBaHHs
MPABOMOPYIICHb Y TAEMHIM MOMIIIi - SIKI MOBUHHI OyTH Y3rOJIKEH1 3 MpaBaMu
OOBUHYBAaU€HOr0. Y NESKUX BUMAJKAX MOXKe OyTH HEOOXITHUM MPUXOBATU IMEBHI
JIOKa31 3aXUCTY, 11100 30eperTv OCHOBHI IMpaBa 1HII0i 0co0u a00 3aXUCTUTH 3HAYHI
CyCHuUIbHI 1HTEepecu. Biarak, 3axoau, 1o 0OMEXyOTh MPAaBO Ha 3aXUCT, MOXKYThb
OyTH BUIpaBAaH! BIAMNOBIIHO 10 MyHKTY | cTarTi 6, SIKIIO BOHU € aOCOJIOTHO
HeoOximuuMu ([xacnep, mutoBane Buiie, § 52, Poy 1 JleBic, muToBaHe BHIIE, § 61,
®ditT, nuToBane Buie, § 45, 1 EnBapac 1 JIsroic, mutoBani Buie, §§ 46 1 48, nus.
TaKOX HEIOJaBHE TIpeleICHTHE MpaBo, MaraHOBi4, HUTOBaHEe Buile, § 152,
Bepapni, nmutoBane Buie, § 66, 1 Ban Be3enOek, nutoBane Buiie, § 68).

86. KpiMm Toro, myig 3a0e3neyeHHsl CIPaBeIIMBOIO CYAOBOIO PO3IIIIAY
OOBHMHYBau€HOro OyJb-sfKi TPYIHOILIl, T[OBSI3aHI 3 3aXHCTOM, CHPUYHHEHI
00OMEXEHHSIM MOT0 MpaB, MOBUHHI OYTHU JOCTATHHO BPIBHOBAXXEH1 MPOILIEAYPOIO, 110
3aCTOCOBY€EThCS CyJ0BUMH opraHamiu (Jl>kacnep, nurtoBane Buile, § 52 , [{lutoBani
Buie, Poy 1 JleBic, § 61, ®irt, uuroBane Buile, § 45, a Takoxx Ensapsc 1 JIstoic,
LUTOBaHI BUILE, §§ 46 148, MUB. TaKOXK y HEJAABHIN Cy/l0OBIi npakTull MaTaHOBHY,
nuToBaHe Buile, § 152, bepapai, mutoBaune Butie, § 66, 1 Ban Be3enOek, nutoBane
Buile, § 68). JlilicHo, y 0araTbox BUMaJKax, KOJIU, SIK 1 B IbOMY BUIIQJKY, BiIOBI/IHI
JOKa3M HIKOJU He po3royouyBanucs, Cyl HE MOXKE OLIHUTU OalaHC CYCIUIBHOTO
1HTepecy 13 HEpPO3TOJIOIICHHSM CHIPHUX €JIEMEHTIB Ta  3alliKaBJICHICTh
OOBHMHYBAaUYE€HHUX MAaTH JOCTYMHUX A0 HUX. Tomy Cya MOBUHEH PO3TISHYTH, YU
MaKCHMMAJIbHO BIJMOBIAaB MPOILIEC MNPUUHATTSA pPIlIEeHh BUMOraM 3MarajlbHHUX

MpoIeAyp Ta PIBHOCTI CTOPIH Ta YU MaJld MICIIE TapaHTii 3aXUCTy IHTEPECIB
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oOBuHyBaueHoro (/>xacnep, mutoBanue Buie, § 53, Poy 1 JleBic, nuToBane Buille,
§ 62, ®it, nuuToBane Buile, § 46, 1 Enpapac 1 JIstoic, mutoBane Buie, §§ 46 1 48,
JIMB. TaKOX B OCTaHHIM CyOBI1M IpakTuill MaraHoBi4, IuToBaHe Buile, §§ 152- 153,
1 bepapai, nuroBane Buie, § 67).

87. Hapemuri, Cyza 6epe 10 yBaru BaxXJIMBICTb, 110 MOKYTb MaTH HEPO3KPHUTI
Marepialidi Ta iX BHUKOPUCTAHHS TiJ 4Yac cyaoBoro po3rsiay (MipinamBini,
uuroBae Buie, § 199). 3okpema, BHYTpilIHSA MpolEAypa IMOBUHHA JaTH
MOXJIMBICTh KOMIIETEHTHUM CyJlaM OLIIHUTH, 3 OIJISily Ha apryMEHTH, BUCYHYTI
3aXMCTOM, BIUIMB HEPO3KPUTOrO Marepialy Ha OOTPYHTOBAHICTh BHPOKY
(MartanoBuy4, 1iuToBaHe Buie, § 155, nuB. Takox Poy 1 JleBic, nuToBaHe BUIIE, §

66).

2. 3acTocyBaHHS NPHMHUMIIIB 10 KOHKPETHOI ClIPaBU

88. YV 1mpomy BUIAIKy 3asBHUKA OyJO0 MPUTITHYTO A0 KPHUMIHAJIBHOI
BIIMOBIAANBHOCTI Ta 3aCyJ/KEHO 3a MIKHApOJHY KOHTpabanmy 30poi (cmpaBa
"30pos"). Cepen MatepialliB KpUMIHAIBHOI CIIPABH, SIKi OyJIM MepeiaHi 10 CyJOBUX
1HCTaHIli{, OyiaM KOmMii MOCTAaHOB IMPO 03B HAa MPOCIYXOBYBaHHS Tele(oHY,
MPUMHATI B KOHTEKCT1 1HIIOI CIPaBH IIOAO HbOTO, IO CTOCYEThCA KOHTpabaHIU
aBTOMOOLTIB (cmpaBa "aBTOMOOWI"), a TakoXX BHUKOHABYl JIOKYMEHTH, IO
CTOCYIOTHCSI ITUX MPOCITYXOBYBaHb.

89. IlpenmeTom 3asiBU B 11iil CIpaBl € COPaBEIIUBICTh CYJIOBOTO PO3IIISIAY
cripaBu "30pos", 0 MPU3BEIIO 0 3aCy/KEHHS 3asBHUKA. 3assBHUK CKap)KUTHCS HA
110 MPOLEAYPY B 3BSI3KY 3 BIIMOBOIO CTOPOHH OOBUHYBA4Y€HHS HAJaTH KOI1i TOBHOI
copaBu "aBTOMOOWLI1", 30KpeMa MIACTaB, HA SKUX IPYHTYBAJUCS KJIOMOTaHHS
MPOKypopa MpO HaJaHHSA J03BOJY Ha MPOCIYXOBYBaHHS TeleQOHY 3asiBHUKA.
HeposronoiiieHHs: CyKymHOCTI MaTepiaiiB y crmpaBi "aBTomoOun" mo30aBuio
3asBHMKA TMEpeBard IMEpeBIPKM B KOHKPETHOMY CyJl 3aKOHHOCTI 3aXOJiB

MPOCIYXOBYBaHHS, IPUIHATUX B 11l OCTaHHIN CIIpaBi.
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90. Cyn BBa)ka€ BaKJIMBUM 3a3HAYUTH, 1110 B MOMEHT, KOJIU OyJI0 BUPIIIECHO
KpUMiHaJbHE OOBHUHYBaue€HHsI y cmopaBi "30pos", 3asBHUK, SIKIIO BIH 1 OyB
M1JI03pIOBaHUM y KOHTEKCTI cipaBu "aBTomMoOLI", BiH 1Ie HE HA0YB TOTO CTaTyCy,
o0 O BUMaraTu JOCTYHy /0 MarepiaiiB Ii€i cupaBu. Jlumie micns 3aKiHYEHHS
KPUMIHAJBHOIO TPOBA/KEHHS y chopaBl "30pos", sike 3aKIHYWIOCS PIIICHHSIM
Kacamiitnoro cyny Big 25 motoro 2009 poky, 3asiBHUKA OyJi0 MPUTSTHYTO O
KpUMIHAJIBHOI BIAMOBIAAIBHOCTI B KOHTEKCTI crpaBu "aBTomoOum". BiamosigHo,
TOM (akT, HA KU MOCWIAETHCS YPSi, 110 3aABHUK, HAPEHITi, MaB JOCTYH 0
cripaBu "aBTOMOOUII" B KOHTEKCTI I[LOTO APYroro KpUMIHAJIIBLHOTO MPOBAJIKEHHSI, HE
MOB'SI3aHUM 3 CHPABEUIMBICTIO MEPUIOTO MPOBAKEHHS, IO € MPEeIMETOM III€i
CKapru.

91. Ilomo oOrpyHTYBaHHS HEPO3TOJIOLICHHS BCIX MaTeplaliB CIpaBH
"apromoOuI1", Cya 3a3Hauae, sik BUJHO 3 pimeHHs: KacaiiiiHoro cyay (IMB. MyHKT
35. Bulle), 1110 IPUYUHOIO BIIMOBH B MPUEIHAHHI PaiiiniB OyJio Te, 0 MPOKYPOp HE
MIT PO3rOJIOCUTH, Yepe3 CEKPETHICTh PO3CIITyBaHHS E€JIEMEHTH, SIKI 1€ CIiJ
30epiratv B TAEMHHUII JJIsl POBEJICHHS PO3CIiyBaHHs y cripasi "aBTomMoO1im", sika
OyJia BIIKpUTa HE TUIbKU CTOCOBHO 3asiBHHKA, aje 1 TpeTix oci0. Cy BBaxkae, 1o 11
MiJICTaBa MOK€ OyTH BUKOPUCTaHA JUIsl TOrO, 100 3pOOUTH HEPO3TOJIOMIEHHS BCiX
JIOKYMEHTIB a0COJIFOTHO HEOOXITHUMH 3a 3MICTOM CyA0BOi npakTtuku Cyny (IuB.,
mutatis mutandis, Matheron, nutoBane Buiie, § 33, TUB. TAKOXK 100 CIPaB, KOJIH
METOJU MOJILEUChKUX PO3CIiAyBaHb HE OyJM PO3KPUTI 3axucTy, Mipuiamsiii,
nutoBane Buile, § 202, Ta Ban Be3enbek, nutoBane Buiie, § 68).

92. loxo mpoBaKeHHs Y BHYTpilIHIX cyaax, Cyna 3a3Hayae, 1o 3asBHUK
MaB JIOCTYH JI0 BCl€i KpUMIHAJIBHOI crpaBu. BiH He mocuiaerhcsi Ha OyAb-sKY
MEPEeNIKOy K MPU MiArOTOBIN TaK 1 3/A1MCHEHHI CBOTO 3aXUCTY. 30Kpema, J0 €l
CIpaBU BXOJMJIM, $K 3a3HAYEHO BHINE, KOMIi JOKYMEHTIB MpO JO3BUI Ha
MPOCIIYXOBYBaHHS, IPUNHATI Y 3B'SI3KYy 31 CIpaBoro "aBTOMOOL1", Ta BUKOHABYI
JIOKYMEHTH, 110 CTOCYIOThCA IIUX MPOCIYXOBYBaHb (AUB. MyHKT 88 Bullle). binbiie

TOro, SIK B CBOEMY DIIlIEHHI 3a3HauyaB aneisuiiHuil cya M. MoHC, 3asiBHUK MaB
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MOXJIMBICTh OCKapKUTHU JOKYMEHTH 31 cripaBu "aBToMoOLI1" y cmpasi "30pos", 3
MOMEHTY HIATOTOBYOTO CYAOBOTO MPOBA/KEHHS JI0 3aBEPIICHHS CIyXaHb MO CYTI
(muB. maparpad 32 Buie). 30KkpemMa, MOKHA OYyJIO OCKapKUTH 3aKOHHICTb
OOTpyHTYBaHb JJO3BOJIIB Ta HAAIHHICTh 00 JOCTOBIPHICTH CTEHOTPaM.

93. Kpim toro, Cya Haranye, 1o SIKICTb TOTO CYZJi, XTO Ja€ JO3BLI Ta
CIIAKY€ 3a MPOCIyXOBYBaHHAM, HE oO3Haudae, ipso facto, 3akoHHICTB
MPOCIYXOBYBaHb (IUB. y KOHTEKCT1 cTaTTi 8 KoHBeH1ii, MatepoH, IIuTOBaHE BUIIIE,
§ 40, 1 Pruteanu npotu Pymynii, Ne 30181/05, § 50, Big 3 motoro 2015 poky), Cyn
BCE K HajJae iboMy neBHoro 3HaueHHs (Bepcini-Kammninui tTa KpacHsiHCbKUE npoTH
Opanii, Ne 49176/11, § 68, 16 yepBus 2016 p.). Bin 3a3Hadae, 1mo B 11 cripasi
3aX0JI1 MPOCTYyXOBYBaHHs TenedoHy OyJiH JO3BOJIEHI Ta YXBaJICHI CYJICI0, B LILOMY
BUMAJKY CIIITYUM CYJICI0, SIKU BIB cripaBy "aBToMO0O111", y (hOpMi BMOTUBOBAHOTO
J03BOJTy, 3 JOTPUMAHHSIM KpUTEpiiB (OpMU Ta 3MICTy, HEJOTPUMAHHS SKHX
nependae HenicHiCcTh. TakuM YMHOM, Y CyJ10BOMY /103B0ou1 Bif 2 Oepesns 2006 p.
OyJii BKa3aHi €JIEMEHTH, 1110 OOrPYHTOBYIOTh HEOOXIHICTh BUKOPUCTAHHS I[HOTO
METOJy PpO3CIHITyBaHHsS, BKJIOYAIOYM KOHKPETHI BKa3iBKM Ta (aKkTH, SKI
OOIpYHTOBYBaJIM 1LIeM 3axil, NMPUYMHHU, YOMY L€l 3axig OyB HEOOXITHUM s
BCTAHOBJIEHHS 1CTHHH, OCI10, SIK1 IPOCIYXOBYBAJIKUCS Ta MEP10ly BUKOHAHHS TAaKOI'O
3axofay (nuB. myHKT 11 Buiie).

94. 3anuimaerbest pakToM, IO PINICHHS HE MPUEIHYBATH BCIO CIIPaBY
"aBToMOOWUI1" 70 cipaBu "30pos" Oyio pimeHHsM npokypaTypu. Cya Haraaye, 1o
nporeaypa, 3a SIKOI0 CTOpOHa OOBHMHYBAUCHHS MOIJIa CaMa BHPIIIATH, IO
CTOCY€EThCSI CIIPABH, YW Hi, @ TOMY BUPIIIUTH, U0 NOTPIOHO JOAATH, a 11O Hi, A0
MartepiaiiB KpUMIHAJIBHOI CIIPAaBH, AOCTYIIHIH 1Ji1 03HAMOMIICHHSI CTOPOHI 3aXUCTY,
[0 MOJAETHCS JI0 Cyay, 0e3 3a0e3nedeHHsl T0JATKOBUX MPOIEAYPHUX TapaHTIH
MpaBa Ha 3aXUCT HE MOXe OyTH CyMICHOIO 3 BUMOoraMu yHKTY 1 ctatTi 6 KonBeHinii
(Hatynen npotu ®innsuaaii, No 21022/04, nynkrt 47, 31 6epe3ns 2009 poky, Ta

MaranoBiu, uTOBaHe BHIIE, § 158).
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95. Cyn, oqHak, 3a3Hayae, 1110 B I[1{ CMpaBi, HE3BaXKal04UM Ha TOM (akT, 110
1H(opMallist Ipo MOXOKEHHS TeJIeOHHUX MPOCITYXOBYBaHb, I03BOJICHUX Y CHPaB1
"apTomMOOWUI1", He OyJia AoJaHa A0 crpaBu "30pos", CylOBl1 IHCTaHIli AETaIbHO
BUBYMJIM YC1 apTyMEHTH, Ha SIK1 MOCUJIABCS 3asBHUK, Y TOMY YHMCJ1 CKapru, /€ BiH
CTBEP/IKY€E MPO MOPYIICHHS HOT0 MpaBa Ha 3aXUCT.

96. I cyn nepmoi incTaHuli M. EHO y cBoeMy pitieHHi Bijg 5 6epe3ns 2008
p., 1 AnensuiiiHuii cynq m.MoHC y cBoemy piiieHHi Big 6 nucromaaa 2008 p.
MOCTAHOBWJIM, WO HIMIO HE CBIAYUTH MpPO T€, IO BIANOBIAHE TenedOHHE
MPOCIYXOBYBaHHS, iK€ OyJI0 3KOMiHOBaHO, OyJI0 HEMPABOMIPHUM UM HE3aKOHHUM,
TOMY iX HE CJiJ] BUKJIIOYATH 13 MPOBAKEHHS. ATNEIALINHUN CyJl BCTAHOBUB, 110
CyHepewInBl 3aXod Oyiau pe3yJbTaToM J03BOJIB, BMOTUBOBAHUX BIJMOBIAHO 10
3aKOHOJABYMX BHUMOI 1 TOB'SI3aHMX JHUIIe 3 TpaikoM aBTOMOOUIIB, HE
MIJTBEP/KYIOUM, 110 BOHU OyiM 1HIIIAOBAHI [ PO3CIITYBaHHS 1HIIMX
MPaBONOPYIICHb. AMNENSAMINHUN CyJl TaKOXX 3a3HAuMB, 10 BHUIIAJKUA TOPTIBII
30po€to, MOB’si3aHl 13 3asBHUKOM, SIKI OyJiM BHUMIAJAKOBO BUSIBICHI y 3B'S3KYy 3
MPOCIYXOBYBAaHHSIM, JIMIIE MiATBEPKYBAIM 1HPOPMAIIIO, OTPUMAHy I1HIIUMHU
cnocob6amu. BinmoBiHO 10 MO3MIIT LBOrO CyAy CTOCOBHO XOJY pPO3CiigyBaHHS,
TBEP/I>)KEHHS 3asiBHUKA PO T€, 10 MPOCTYyXOBYBaHHS HABMHUCHO OYJIO 3/11IICHEHO B
TaKOMY KOHTEKCT1 1 IO Majio Miciie O0XiJ mporeaypH, Oyiao BIIXUJIEHE, TOMY
BIJICYTHE CTBEp/KyBaHE MOPYILICHHS MpaBa Ha 3aXUCT YU IIpaBa Ha CIpPaBEIMBUN
cynoBuit posrisia. Kpim Toro, nieit cyq He OyB BIIOBHOBa)KEHUN BUCIOBUTHUCS LIO0
peanbHOCTI (akTiB 31 crpaBu "aBTOMOOUI", MO0 OOTPyHTOBYBajdu JO3BLI Ha
TeneoHHE MPOCIYyXOBYBaHHS, OCKUIbKM IIs CIpaBa HE MepelaBanacs oMy Ha
posrsaa. lle MipkyBanHs Oyno miaTBepxkeHo KacamiiHum cyaom, SIKAM
MIJKPECIIOBAB, 10 AMNENSAMIAHUN CyJq MIT KOHTPOJIOBaTH  3aKOHHICTh
MPOCIIYXOBYBaHHS Ha MIJCTaBl MOCTAHOBU Ta BUKOHABUMX JIOKYMEHTIB, KOIIi SKHX
J0AaH1 JI0 IPOBAKEHHS.

97. HapemTi, 110 CTOCY€TbCSI BIUIMBY HEPO3TOJIOLIEHOTO0 MaTepiany Ha

BUHECEHH BHpOKYy, Cya 3ayBaxye, 110, BCyIeped 3asiBl 3asiBHHKA, SIKe OyJo
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BH3HAHO XOuya O 4YacTKOBO, BiH HE OYB 3acCy/)KCHUM JIMIIIE Ha OCHOB1 JIOKAa3iB,
OTPUMaHUX BHACHIJOK TEJIE(POHHOTO MPOCTYXOBYBaHHSA. XO04a BOHU Maju MEBHY
Bary, BOHM He Oy €IMHMM J0Ka30M Horo 3acykeHHs. Hacmpasmai Oyno HamgaHO
peyoOBl JIOKa3W TPOTH 3asiBHHMKA, JIO TOr0 SK TMPOBOJAUIOCS  CIIIpHE
MPOCIIYXOBYBaHHS, OCKUIbKU Tele(OHHUI HOMEp 3asiBHUKA Ta ajpeca Horo 0atbka
OyJiv 3HAWJIEH] Ha KOHBEPTI Mij] yac BUIydeHHsM 30poi y @paniii ( auB. naparpad
10 Bumie). BiTuu3HSHI Cyau TaKOX MOBS3YIOTh MOYATOK NEPIOAY 3JIOYMHY 3
MOMEHTOM BHSBJICHHS ITUX €JIEMEHTIB (JIMB. MyHKT 32 BUIIIE).

98. 3Baxkaroum Ha BHUIlle3a3Ha4YeHI MipKyBaHHs, Cya BBa)Kae€ Tak caMo, SIK
Kacamiiiauii cyg y cBoeMy pimeHHi Bij 25 mrororo 2009 p., mo oOBHUHYBadbHUN
BUPOK CTOCOBHO 3asIBHHKA, HE MOE BBAXKATHUCS 3aCHOBAHUM Ha JI0Ka3aX, CTOCOBHO
SAKUX BIJIMOBIAHA 0co0a HE Morja abo He MOTJIa JOCTaTHbO peaiizyBaTH CBOI MpaBa
Ha 3aXHCT. 3B1JICH BUILIUBAE, 110, OCKIJIBKM CKapKHUK MaB JOCTYH /O CIPaBXKHIX
KOIMiil MOTHBOBAaHUX JIO3BOJIIB Ta MarepialliB Tele(OHHUX MPOCIyXOBYBaHb,
OOMEXEHHSI W00 PO3KPUTTS IHIIMX JOKYMEHTIB, 3aXHUIIEHUX TAEMHUIICIO
po3ciiayBaHHs, OyJaM JIOCTaTHHO KOMIIEHCOBaHI 3MarajibHOIO MPOIEAYPOIO
CYJOBOT0 MPOILIECY Ta MPOIECYaTbHUMH IAPaHTISIMU.

99. Cyn npuxoauTh A0 BHUCHOBKY, IO NPOBAKEHHIO B LLUIOMY HE
OpakyBajio CIIpaBeJIMBOCTI 100 3asBHUKA.

100. BianmoBigHo, mopyiieHHs ctarti 6, nyHkTy 1 KonBeniii He Oyiio.

3 HUX IIIACTAB CYJ OJHOI'OJIOCHO
1. Ozonowye 3asBy NpUUHATHOIO;
2. Ilocmanosnse, mo He Oyno nopyiieHHs nyHKTy 1 ctarti 5 KonBeHiii;

3. Ilocmanoense, mo He OyJio mopylieHHs NyHKTY 1 ctatTi 6 KoHBeHITli.

BunneHno ppaniy3pkor0 MOBOIO Ta OBIIOMIEHO MUCHhbMOBO 17 kBiTHs 2018

POKY BIJIMOBIAHO /10 MyHKTIB 2 Ta 3 mpaBuiia 77 Pernamenty Cyny.
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