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EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE L'HOMME

TPETA CEKIIA
CIIPABA (ITAYHOBUY ITPOTHU CEPEIi»

(3asBa Ne 54574/07)
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KoHcTuTyuiitHoro Cyay Ykpaitu, BepxosHoro Cyay Ta HauioHanbHoi acouialii agBoKaTiB YKpaiHM, 3aCTYNHUKOM ron0Bum
[any3eBoi ekcnepTHOI paam y ranysi 3HaHb 08 «MpaBo», AoueHToM Kadenpu KpumiHanbHoro npouecy HKOY im. . Myaporo,
KaHAMAATOM IOPUANYHMX HAYK, OLEHTOM, 3aCNYKEHUM IOPUCTOM YKPaiHK

OnekcaHdpom [lpo3dosum

a[lBOKaTOM, KaHAMAATOM IOPUANYHMX HAYK, TONOBHUM HayKOBMM CniBpObITHUKOM BiaAiny AocniaxKeHHA npobaem
NPOKYPOPCHKOI AifnbHOCTI y cdepi MiXKHapOoAHOro Npas Ta BNPOBaAKeHHA NpakTUKK ECMJ1 HayKOBO-A0CAIAHOIO IHCTUTYTY
HaujoHanbHoi akagemii npoKypaTypu YKpaiHu, oueHTom Kadeapu KpumiHanbHOro npasa i npasocyaan MixkHapogHoro
€KOHOMIKO-TyMaHiTpaHoro yHisepcuteTy iMm. akag. C. lem’aHuyKa, AnpeKkTopom AfBOKaTCbKoro 6topo «[po3aoBa Ta napTHepu»
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CTyaeHTKot 5 Kypcy 3 rpynu PakynbTeTy aABoKaTypu HalioHanbHOro lopuanyHoro yHisepcuteTy imeHi Apocnasa Myaporo
€Enizasemoro KypiyuHoto
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Y cnpasi «IlaynoBu4 (Paunovic¢) nporu Cep0ii»,

€porneiicekuii cyn 3 npas aroaunu (Tpetsa Cekiis), 3acinarouu [lanaroro, 10
CKJIaAy AKOi YBIMIILIN:

Hxon @piapik Keonbpo (Jon Fridrik Kjelbro), [onosa,

®dapic Beradosuu (Faris Vehabovic),

Bbpanko JIro6apaa (Branko Lubarda),

Kapmno Pannoni (Carlo Ranzoni),

Credani Mopo-Bikctpom (Stéphanie Mourou-Vikstrom),

Kopx PaBapani (Georges Ravarani),

Hxomien Hrokinr (Jolien Schukking), cydoi,

ta Anapea Tamietrti (Andrea Tamietti), 3acmynnuk cexkpemaps cexyii,

PosrnsnyBmm cnipaBy Ha 3akputoMy 3acifanHi 12 nucronana 2019 poky,
MIOCTAHOBJISE€ TaKe PILIEHHS, 110 OYJIO YXBaJI€HO y TOW JEHb:

MPOLIEAYPA

1. CnpaBy Oyno posnouarto 3a 3asBoto (Ne 54574/07) npotu PecniyOniku Cep0is,
noganoi no Cyny Ha miactasi ctarti 34 KoHBeHINT npo 3aXuUCT MpaB JIOAUHU Ta
OCHOBHUX cB000J (mami - KoHBeHIlis]) cepOCBKMM TpOMAJSTHUHOM, MaHOM
HparocnaBom IlaynoBuuem (Dragoslav Paunovi€) (mani - 3asBHuk) 3 rpyaus 2007

POKY.

2. 3asBHuka nipeactapisB maH . [laBnosuu (1. Pavlovi€), opuct, sikuii npakTUKye
B Cokobani. Ypsan Cep6ii (mam - Ypsin) OyB NpecTaBiIeHUN YINOBHOBAXEHOIO
ocoOoro, nani H. ITlnasmmy (Ms N. Plavsi€), siky HelmoaaBHO 3aMiHWJA X YUHHA
yIOBHOBaXkeHa oco0a, nai 3. Anapiesudy Mnanap (Ms. Z. Jadrijevi¢ Mladar).

3. 3asBHHMK CTBep/UKyBaB, 110 HimaBcbkoMy pailoOHHOMY CyJ1y OpakyBayo
HEYIMEPEeHKEHOCT], 1[0 MOPYUIMIO MHOro mnpaBO Ha CHOPABEUIMBUNA CYJTOBUM
pO3IIIsA.
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4. 3asBa cnepiry Oyna ckepoBaHo a0 Tpetboi cekuii Cyay (maparpad 1 mpaBuia
52 Pernmamenty Cyny). 29 Bepecus 2015 poky VYpsgy Oyio HampaBieHO
noBigomiIeHHs 1po 3asaBy. 20 BepecHs 2019 poky Cyn 3MIHUB CKJIaJ CBOiX CEKL1N
(mpaBumo 25 § 1), 1 us cupasa Oyna nepeaaHo 10 HoBocpopmoBaHoi YeTBepToi
cekiii (mpaBuiio 52 § 1).

DOAKTU
I. OBCTABUHU CIITPABU
A. KpuMiHajibHe IPOBA/’KeHHSA NPOTH 3asiBHUKA
5. 3asBHUK HapoauBcs B 1956 poui 1 npoxuBae B Coko bani (Soko Banja).

6. 2 cepnns 2006 poky 1. S., 3acTynmHUK TpOKypopa MYyHIIIUIIAIBLHOI TPOKYpaTypu
Mmicta AunekciHain (Aleksinac), 3BHUHYBaTHMB 3asiBHMKA Yy 3alOisiHHI TUIECHUX
VIIKOJPKEHb Ta CMEpTi, 10 OyJM CHPUYMHEHI HEOEe3NeYHUM KepyBaHHAM
aBToMOO11s. (teSko delo protiv bezbednosti javnog saobracaja).

7. 24 xoBTtHs 2006 poKy Ha MEPIIOMY TOJIOBHOMY CIyXaHHI CIpPaBH MOPOTU
3asiBHUKA B MicbkoMy cyal M. Anekcinan (Opstinski sud u Aleksincu), a Takox Ha
HAaCTYyIHHUX CcIyXaHHsIX (tokom glavnog pretresa) mpokypaTypy HpeacTaBIsLIA
3acTynHUKH npokypopa S.S. 1 L.S.

8. 12 rpynns 2006 poxy MiICbKui cyn AJieKciHAL 3acyAuB 3asBHUKA /10 IIECTH
MICAILIIB MTO30aBJIEHHS BOJI 32 BKa3aHE MPAaBONMOPYIIEHHA. | 3asBHUK, 1 3aCTyITHUK
npokypopa [.S. ockapkumnu 1e pilieHHs.

9. 17 xBiTHa 2007 poxy Himascbkuii okpyxuuit cyn (Okruzni sud u Nisu), airouun
K CyJ amessiliifHoi 1HCTaHIl y CKJaal TPhOX CyAliB, a came cyami N.S. sk
rojioBytouoro, cyaai B.K. sik cynmi-gomnoBigavya Tta cyaai S.M., 3a Haciiakamu
PO3MIISAY anessiliiHOI CKapry 3ajvIIWB B CWJII PIIIEHHS CyAy MEpIOi 1HCTaHIIII.
Cynns B.K. 6yB oOpanuii cynero okpyskHoro cyay 15 ceprusg 2006 poky.

10. 3asBHUK MOJAB Kacallilo CKapry 3 MUTaHb MpaBa (zahtev za ispitivanje
zakonitosti pravosnazne presude), MOCKap>KUBIIKChH, 30KpeMa, Ha ydacThb CYJ/II
B.K. y cknagi HimaBchbKoro OKpy»XHOro Cyay I 4Yac aneasuiiHoro
MPOBAJKEHHS. 3asgBHUK CTBEpJUKYBaB, Oockulbku cynns B.K. o6ilimaB mocamy
3aCTyMHUKA MYHIIUOAIBHOTO TMPOKypopa B AJeKciHaIl MmiJg dYac po3MIsay
KpUMIHAJIBHOI COpaBUM MNPOTH HBOTO Yy Nepiriil iHcTaHuii, ckiajn Himascbkoro
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OKPYKHOTO CyJly MOPYIIMB TapaHTil0 HeynepemkeHocTi. BiH ckapXuBcs Ha
HACTyIIHE:

«Cynnsa [B.K.], skuii OpaB yuacTb, SIK Wi€H HajaTH Apyroi iHCTaHII Ta Cyns-I0MOBiAaY y
anemnAIiifHOMY MPOBAPKEHHI, 3aliMaB Mocady 3aCTYNMHUKAa MYHIIUNAIBHOIO MPOKypopa MicTa
AJeKciHall Ha MOMEHT PO3TJIsAy CIIPaBH y MEpIiid iHCTaHI]. ..

nyOmiyHUi iHTepec y KpUMIHAJIBHOMY TWIPOBA/DKEHHI IPOTH [3asgBHHUKA| BijcTOIOBasa
MyHILIMIaJIbHA POKYpaTypa M. AJleKciHall, MpeJCcTaBHUKOM skoi OyB B.K. ...

... mo [B. K.] miysiraB BiABOAY 4epe3 HECYMICHICTh IOCaj CyAJll Ta mpoKypopa. "

11. 23 xoBtHs 2007 poky BepxoBuuii cyn CepOii BiIXWIMB KacalliiiHy CKapry
3asiBHMKA 3 NUTaHb MpaBa, BCTaHOBUBIIM, mo cyaas B.K. He OpaB yuwacti y
MPOBAKEHHI MPOTHU 3asgBHUKA K MPOKYpOp, 1 BIH MIATPUMAB pIIICHHS CYIIB
Hwkuoi iHcTaHuii. [llomo ckapru Ha Te, WO cyA Jpyroi iHcTaHili He OyB
HeynepemkeHuM, Bepxosauii Cyn 3asiBUB:

"BepxoBuuii Cyz BBakae BUMOT'H, HaBECHI B KacaliifHiil ckap3i 0e3MiJcTaBHUMH, OCKUIBKH 3
MaTepialiB CIpaBH BUIUIMBAE, MO0 4wieH koJjerii, cyaas B.K., He OpaB ywacti B IbOMY
NPOBA/DKEHHI K 3aCTyMHUK MYHIIUIAIBHOTO MPOKYpoOpa, a TakoX He OpaB yuacTi y
po3ciigyBaHHi, 1 TOMy HOro He MoTpiOHO OyJIO BUKIIIOYATH 31 CKJIAY CyAy BUKIIOYHO Yepe3 Te,
110 TTiJ1 Yac MPOBAHKECHHS B MEpILii iHCTAHIT BiH 3aiiMaB 1110 pyHKLiI0 B AsekciHal ".

12. 3assBHuK OyB 3BUIbHEHMH 3 B'a3HULI 11 yepBHs 2008 poky miciis BinOyBaHHS
YOTUPHOX MICSIIIB CBOTO MTOKAPAHHS.

B. Inmi BigmoBiani pakTu

13. 3adBHUK TmpaloBaB MOJATKOBMM 1HcrekTopoM IlomatkoBoi —ciyx0u
MinicTepcTBa (piHAHCIB.

14. Bukonyrwoun cBOi OOOB'SI3KH, 3asBHUK TEPETNIIHYB POOOTY KOHKPETHOI
kommnanii 1y 2005 poli nojiaB 3asiBy Mpo NOPYILIEHHS] KPUMIHAIBHOT CIIPABH IPOTH
11€1 KoMMaHii Ta BiAnoBiianbHoi ocoou V. K., sika € 6parom cyaai B.K.

15. 20 6epe3ns 2008 poky, 3rigHO 13 3aKOHOM MpO JEpPXKaBHY aJAMIHICTPAIIilO,
MinictepcTBO (iHAHCIB 3BUIBHWIIO 3asiBHUKA ex lege 3 JEpKaBHOI CIyXOH,
OCKUIbKM BIH OYB 3aCy/UKEHUW 3a 3JI0YMH Ta YB’S3HEHUWUW HA MIICTh MICSIIB
11030aBJIEHHS BOJII.

II. BIAIIOBIIHE HAINIOHAJIBHE 3AKOHOJABCTBO I IIPAKTHKA

16. Ilonoxennss KpuminanbHo-nponecyaibHoro koaekcy 2001 p. (Zakonik o
krivicnom postupku, Odimiiinuii Bicuuk ®enepanbHoi PecmyOmiku FOrocnasii, No
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70/01 Ta 68/02; ta O¢iuiitauii BicHuk Pecryouniku Cep06ist - "OG RS" - Ne 58/04,
85/05, 115/05 Ta 46/06), mo a1l0Th HAa MOMEHT pO3TIsly MaTepialis,
nepen0dayaroTh pPi3HI MIACTaBU Ui MPUMYCOBOTO BIABOAY CYIMAIB 31 CKJIamy
KOJIerii, a caMe:

CrarTs 40
"Cynast uu cyasi-3aciiaTeb MOXKYTh OyTH BUKITIOUCHI 3 3aCiJaHHs Y pa3i:

1) SIK1I0 BiH OTpUMaB TPaBMY UM IIKOAY BHACIIIOK MPAaBOMOPYIICHHS;

4) sK1I0 B Tiii ’Ke KPUMIHAJIBHIN cIipaBi BiH OpaB y4acTh Y po3ciigyBaHHi [visio istrazne radnje]
a00 AKIIO BiH OpaB y4yacTh y MPOBAKEHHI SIK IPOKYPOP, 3aXUCHHUK, 3aKOHHUH MPEICTABHUK YU
aJIBOKaT MOTEPIisIoi ocobu abo MpoKypopa, ado SKIIO BiH JaBaB CBITYEHHS SIK CB1IOK a00 SK
eKCIIepT;

6) SKIIO € 1HII 00CTaBUHHU, SIKi MOKYTh TIOCTABUTH i1 CyMHIB 1OT0 HEyNepeKeHICTh .

17. IlincraBu, BukiIanaeHi B nyHkTax 1 - 5 crarri 40, BBaXaroThcs 000B'SI3KOBUMU
MiJIcCTaBaMu JJIsl BIABOAY CYJJA1 Y MUPOBOTO CYJJ1 BiJ 3acigaHHs y crpasi. CTarTs
41 nepenbauana, 10 3 MOMEHTY, KOJIM CyJAl a0 MUPOBOMY CYZJ1 CTAJIO BIJOMO
npo Oyab-sKy 0€3yMOBHY MiJCTaBy JJIsi BUKIIOUEHHS MOr0 ydacTi y 3acilaHHi MO
CIpaBi, LIel Ccyaas HEe Mae OpaTH ydacThb y cIipaBi abo JOBeCTH OOCTaBUHH, SIKI
BUKJIIOUANIM MO0 y4acTh y 3acifiaHHi, 40 Oe3mocepeAHbol BiJIOMY TOJIOBU CYIY,
YJICHOM SIKOTO BiH a0 BOHA €, MICJs YOro TOJIOBU CyAy Ma€ MPHU3HAYUTH 3aMICTh
HbOro iHIoro cyaawo. Cyaas 4yu MUpPOBUN CyIJs TAKOXX NOBUHHI MOBIAOMHUTH
roJIOBY Cyay Hpo Oyab-siki iHIII oOcTtaBuHU (BiamoBigHo a0 ctarti 40 (6)), ski
Moriu 6 OyTH MIACTaBOIO AJiA KOTO B1IBOY.

18. Crarti 7 Ta 14 3akoHy npo npokypatypy (Zakon o javnom tuZzilastvu, OG RS No
63/01, 42/02, 39/03, 44/04, 61/05, 46/06 Ta 106/06 - ocraHHa 3rajka,
omyOJikoBaHa BiAnoBiIHUM pimeHHsiM KoncturyniitHoro Cyny) nependavae, 1o
MPOKYPOp MOBUHEH BUKOHYBATH CBOI O0OOB'S3KH Oe3mocepe/lHbo abo depe3 CBOIX
3aCTYIIHUKIB, 1 IO KOXE€H, XTO IepedyBae B MPOKypaTypl, HOMy
HNIANOPAIKOBY€ETbCA, BKJIIOYAIOYM HOrO0 YW ii 3aCTYNHHKIB. 3acTyIHHUKHU
MPOKYpPOpPIB 3000B's13aHI BUKOHYBATH BCl Jii, TOBIPEHI IM MPOKYpPOpaMH, a TaKOX
MOXYTb 0€3 OyIb-SKOro KOHKPETHOrO JO03BOJIy 3A1MCHIOBATH OyAb-sIKI i, SKI
MaroTh MPABO 3/I1HCHIOBATU IPOKYPOPH.

ITPABO
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L. CTBEPJI)KYBAHE INOPYILIEHHS CTATTI 6 KOHBEHIIII

19. 3adBHUK CKapXuBCs, 110 B amesUiiHOMYy MpoBa/pkeHHI y HimaBcbkomy
OKpPY’KHOMY Cy/Jil floro crpaBa He Oyja CIpaBeUIMBO PO3IJSHYTa HEYNEPeKEHUM
CyJIOM, BpPaXxOBYIOUM NPUCYTHICTh y Kojerii cyaai B.K., skuil panime 3aiiman
Mocajay 3acTyNHUKAa MYHIIUIAIBHOTO TMPOKypopa IMiJg Yac KPUMIHAIBLHOTO
MPOBAJKEHHS MPOTH 3asBHUKA Yy MEPIIiil 1HCTaHIli. 3asiBHUK TaKOX 3asBUB, 110,
BUKOHYIOUM OOOB'SI3KM MOJATKOBOrO iHcmekTopa y 2005 polli, BiH MEpErjsiHyB
poOOTYy KOHKpPETHOI KOMIIaHiI Ta 3ampoIllOHYBaB pO3MOYaTH MPOBAIKEHHSA 3a
(hakTOM MpaBOMOPYIIEHHS MPOTH Li€l KOMMIaHIi Ta BiANOBiAaNIbHOI ocodu V. K.,
aka Oyna Oparom cymai B.K. (muB. Bumie myHkTt 14). Ha nymky 3asBHUKa, 1€
npu3Beno A0 nopyuieHHss Bumor KoHBeHIli, mo0 ioro crpaBa Oylia BUpilIEHA
"HeynepeKeHUM cyJoM", MOopylyouu UM OyHKT 1 ctatTi 6 KoHBeHil, kUil
BIJIIOBIJTHO CTOCYETHCSI HACTYIHOIO:

"Ko>keH Ma€ npaBo Ha CIPaBEIIMBHM ... PO3IIIAI HOTO CIPABHU ... HE3AJIEKHUM 1 0€3CTOPOHHIM
CYZIOM, BCTAaHOBJICHUM 3aKOHOM, SIKUH ... BCTAHOBUTH OOIPYHTOBAHICTh OYAb-IKOTO BUCYHYTOT'O
IPOTH HHOTO KPUMIHAJILHOTO OOBHHYBAaYeHHS "

A. Ckapra moao imoBipHoi HeOe3ctoponHocti cyaai B.K. Ha rpyHTi
POAMHHHUX CTOCYHKIB 3 V.K.

20. Cyn BBaxkae 3a JOLUIBHE CHOYaTKy pO3MVISIHYTH CKapry Ha MHMOBIpHY
BIICYTHICTh HEYIEPEKEHOCTI Ha OCHOBI POJMHHUX CTOCYHKIB cymai B.K. 3
BuiiesraganuM V.K., IpoTH SKOro 3asBHUK IHIIIIOBAB MPOBAKEHHS 3a (DAKTOM
MPaBOMNOPYIICHHS (AUB. MyHKT 14 Bule).

21. VYpsia nigkpecnus, 110 3asBHUK HE BUCYHYB CBOiX 3BUHYBa4€Hb PO TE, 10 BiH
MojaB 3asBy MPO BIIKPUTTS MPOBAKEHHS 3a (DAKTOM MPABOMOPYIIEHHS MPOTH
Opara cynni B.K. y nHamionansHux cynax Ta y cBoiit 3asBi 10 Cyny, aje Bhepiie
3rajaB Ipo 1€ y CBOIX 3ayBaXKEHHSAX, MOJAHUX IIICIsA TOro, Ak Ypsan OyB
MOBIIOMJICHUM TIPO 110 crpaBy. BOHU NpuycKaroTh, IO 3agBHUK 3JI0BKUBAaB
MPaBOM 1HAMBITYaJIbHOTO 3BEpPHEHHS, 3HAYEHHOMY y MyHKTI 3 (a) crarrti 35
KonBeHn1ii, ockinbku Horo HoBuiM aprymeHnT nepen CynoM OyB HNpHXOBAaHUM Ta
OMAHJIMBUM, OCKIJIbKM BIH He 3MII HOro BHKJIACTH CBO€YacHO Ta Ha
HalllOHAJILHOMY PIBHI.

22. Cyn 3a3Hauae, 10 BIH Ma€ IOPUCAMKIIIO MEPEBIPATH, 3 OIVISIAY HAa BUMOTH
KonBen1ii, 00cTaBUHM, Ha SIKI CKap>KHUBCS 3asBHUK. KpiM TOro, 3asiBHUK MOXKe
pO3’ACHUTH a00 YTOYHUUTHU CBOI NEPBICHI JOBOAM MiJ Yac KOHBEHIIMHOTO
po3rsaay. Cyll MOBUHEH BPAaXxOBYBAaTH HE TUIbKM NMEPBICHO MOAAHY 3asiBy, ajie u
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JI0JIATKOBI1 JIOKYMEHTH, IPU3HAYCH] JJIs 1i YTOUHEHHS 33151 YCYHEHHS TOYaTKOBUX
HETOYHOCTEN abo HEMOJMIKIB (IUB., HAMPUKIAM, cripaBa «Ringeisen v. Austriay, 16
aumHa 1971, § 90, cepis A Homep 13, Ta «Padomines ma inwi npomu Xopeamii»

[BIT], Ne 37685/10 ta 22768/12, §§ 121-122, 20 OGepe3ns 2018 poky, 3
MOJAJIBIIMMU MTOCWIAHHIMHU).

23. Opnnak, 3BepTatouuch A0 1i€i cnpasu, Cyj 3ayBaxye, 10 CKapra, BUKJIAJeHa Yy
nyHkTi 20 Bumie, He Oyja BKJIIOYEHA [0 NEPBUHHOI 3aBU, B AKIA 3asBHUK
3BEpHYBCA 31 CKapror BIiAMOBIAHO 10 cTaTTi 6 KOHBEHINT CTOCOBHO JHIIIE
MOXJIMBOI moABiMHOT (QyHkuii cyami B.K. y ockapxyBaHOMy KpUMiHaJIbHOMY
npoBa/keHHi. JlogaTkoBa ckapra OyJjia mojlaHa Micis MOBIJOMIJICHHS MPO 3asBY
VYpsiny, B OCTaTOYHIN BIAMOBIJI 3asBHUKA Ha 3alepeyeHHs Ypsay o0
NpUMHATHOCTI Ta cyTi 3asBu Bim 17 Oepe3nus 2016 poky. Lls ckapra He €
JIOOTIPAIFOBAHHSAM MOYATKOBOI CKapru 3asiBHUKA 10 Cyy, MOBIAOMIICHHS MPO SKY
Oyno HajgaHo Ypsay. Takum yuHOM, BOHa He Oyna copmoBaHa abo po3polieHa
JOCUTh JO0YacHO, 100 JO3BOJUTH OOMIHATHUCS CTOPOHAM BIAMNOBITHUMHU
3ayBaKEHHAMHU (IMB. y pi3HUX KOHTEKcTax 1 mutatis mutandis, «Hypau Cen npomu
Typeuuunuy (Ne 2), Ne 25354/94, § 200, 30 6epezenb 2004 p. «Ckybenxo npomu
Ykpainuy (yxB.), Ne 41152/98, 6 xBiTHs1 2004 p.; «Menvnux npomu Yxpainuy, No
72286/01, . 61-63, 28 6epes3us 2006 p.; «Maznax npomu Ykpainuy, Ne 27640/02,
§ 22, 31 ciuns 2008 p.; «Kyuueea npomu boneapiin, Ne 9161/02, § 18, 3 numnus
2008 p.; «/lices npomu boneapiiy, Ne 30380/03, § 33, 26 motoro 2009 p. Ta
«Tsonyo Tsonev v. Bulgaria», Ne 33726/03, § 24, 1 xoBTtHs1 2009 p.).

24. Tum He meHu, Cyny He NOBMHEH BUPILIYBAaTH, YW JOULIBHO PO3IJISHYTH L€
MUTAHHS OKPEMO Ha I[N CTajli MPOBAKEHHS, OCKUIBKA CKapra B OyIb-SKOMY
BUMNAJKY € HEIPUUHITHOIO, OCKUIbKU 3asBHUK HE BUPA3UB i1 H1 y (hOpMi, Hi MO CYTi
y CBOil anensiiiHii ckap3i 10 Bepxosaoro Cyny (nuB. myHkT 10 Buie), 1 Tomy
BiH HE BHYEpHaB HasBHI Ta €(EKTUBHI BHYTPIIIHI 3aco0U 3axXHUCTy (IUB.
«Schimanek v. Austria» (yxs.), Ne 32307/96, 1 motoro 2000 p.; «Salaman v. the
United Kingdom» (yxB.), Ne 43505/98, 15 uyepBusa 2000 p.; «Stromberg v.
Denmark» (yxs.), Ne 57211/00, 20 uepBusi 2002 p., Ta «Andersen v. Denmarky
(yxB.), Ne 57204 / 00, 5 Bepecust 2002 p.).

25. Otxe, Cyn BBaxae, 110 110 YaCTUHY 3asBH HEOOXITHO BIAXWJIUTH BIJIIOBIAHO
no nyHkTiB 1 Ta 4 crarti 35 KoHBeHIIT 1100 HEBUYEPIAHHS BCIX HAlllOHAJIBHUX
3ac001B IOPUIUYHOTO 3aXHCTY.

B. Ckapra moao crBepaxkyBaHoi ynepea:kenocri cyaai B.K. Ha rpyHri ioro
noABiHHOI pyHKIIT
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1. Ilpuunsmuicme

26. Ypsan KOHCTaTyBaB, IO 3asBHUK HE CKOPHUCTABCS KOHCTUTYLIMHUM 3acO00M
3aXMCTy 1 NpeAcTaBUB JeKUIbKka pimieHb KoHctutywiiHoro Cyay, B SKUX TOU
BCTAHOBJIIOBAB, 10 HAIlIOHAJbHI CyIU HE OYyJM HEYNEepe>)KCHMMHU Ta HaKa3yBaB
BIJIHOBUTH PO3IJISI/I COpaB, XO4a 1 3 1HIIUX MIiJCTaB, HIXK Ti, 110 PO3IJISIAAIOTHCS Y
JlaHi¥ cripaBi.

27. 3Baxatoun Ha Te, O CyJ BXE€ BCTAaHOBUB, 110 KOHCTUTYIIHHAa cKapra B
MPUHLINII HE € ePEKTUBHUM 3aCO00M MPABOBOI0 3aXUCTY MJIs 3asIB, MOJIAHUX /10 8
cepnust 2008 poky (nuB. « Vinci¢ and Others v. Serbia», Ne 44698/06 ta 30 iHImMX,
§ 51, 1 rpynusa 2009 p.) 1 10 NUTaHHA PO BUYEPIIAHHS HAI[IOHAJTBHUX 3aCO0IB
MIPAaBOBOT0 3aXMCTy, SIK MPABWIO, BU3HAYAETHCA MOCWIAHHSAM Ha JaTy MOJaHHS
3asBu (muB. «Cvetkovi¢ v. Serbiay, Ne 17271/04, n. 41, 10 gepBusa 2008 p. Ta
«Baumann v. Francey», Ne 33592/96, § 47, €CILI 2001-V (Butaru)) - To6T0 10 8
ceprnus 2008 poky y il crpasi (quB. nyHKT 1 Buie) - Cya BBaxkae, 110 3asBHUK
CrpaB/ii BU4YepnaB yci e(eKTUBHI TPaBOB1 3acO0M 3aXUCTy Ta HE MaB 3000B'sI3aHHS
CKOPUCTATHUCS KOHCTUTYIIHHOIO CcKaprotro. BiamoBinHO, 3amepedeHHs Ypsay
HEOOXI1THO BIIXHUIIUTH.

28. Cyn 3a3Hayvae, 110 cKapra He € SIBHO HEOOIPYHTOBAHOIO Y PO3YMiHHI CTaTTI 35
§ 3 (a) KonBeniiii. Bin Takox 3a3Hauae, 1110 BOHA HE € HEMIPUUHSITHOIO 3 OYIb-IKUX
1HIIUX miacTaB. ToMy ii ¢l BU3HATU NPUUHSITHOIO.

2. Il]ooo cymi cnpasu
(a) loBoau cTopin
i 3aaenux

29. 3adBHHK CTBEpJ)KYBaB, IO WOr0 NpPaBO Ha CHPABEIJIUBUN PO3IIISLL
0€3CTOPOHHIM CyIOM OyJ0 MOPYLIEHO, OCKUIBKH CyJ JpYyroi iHCTaHIil He OyB
HeynepekeHuM. Bin 3asBuB, mo cyanas B. K. miangras BiaBoay depe3 B3aEMHY
HECYMICHICTb MOcaJl CyJl Ta MPOKypopa. 3asBHUK 3asBUB, 10 MiJ Yac PO3IIISIAY
COpaBd NPOTH HBOro y mnepwid iHcraHuii cyaas B.K. OyB 3acTynmHukom
MYHIIUOAIBHOTO TMPOKypopa, 1 II€ HE Ma€ 3HA4YeHHS, 4Yd CYAJAs BUCTYyIaB
MIPOKYPOPOM y CYJOBOMY NMPOBAKEHHI, UM Hi. 3asBHUK MiJIKPECIUB, 110 B Oy/ib-
SKOMY BUIIAJIKy 3aCTyIMHUKHU MPOKYPOPIB MPEIACTABIAIOTh JEPKaBHUX MPOKYPOPIB
MpY BUKOHAHHI CBOiX OOOB'A3KIB Ta MOCWIAIOTHCS HA MPHUHIMINA €IHOCTI,
HEMOJIILHOCTI Ta 1€papXivyHOi CTPYKTYpU MpoKypaTypu (princip inokosnosti
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funkcije public tuZioca; auB. myHkT 18 Bumie). TakuM YHMHOM, 3asBHHUK
CTBEp/IKYyBaB, 10 yyacTb cyaai B.K. mig yac mpoBajkeHHS B Cy/Al amensiiiiHoi
1HCTaHIII1 MOCTaBWIA MiJ] CYMHIB JOTPUMaHHS BUMOT 00'€KTUBHOI MEPEBIPKHU LIOA0
HeymnepeKeHOCT1 3riiHo 3 § 1 ctaTTi 6 KoHBeHItii.

ii Ypsao

30. Ypsag ctBepaxyBas, 110 He OyJsio nopymeHo myHKT 1 ctarti 6 Konseniii. Ilo-
nepuie, BIH CTBepAXyBaB, Imo caM d¢akr Toro, mo B.K. komucs OyB
CHIBpOOITHUKOM MYHIIUIAIBHOI TPOKypaTypu Micta AJjiekciHail He OyIio
NPUBOJOM CYMHIBAaTUCS B HOTO HEYNEpEeIKEHOCTI B MOAAIBIIIA POl 4YJIEHa
cynoBoi kojerii. Ha Binminy Bin cupaBu «l1l’epcax npomu benveiiy (1 KOBTHS
1982 poxky, cepis A Ne 53), y miii cpasi B.K. xonqaum ynHoM He OyB 3a 1ocajioro
BUIIIE 3aCTYyIHUKIB MPOKYypopa, HE MaB aHi IMOBHOBaXE€Hb IMeperisgaTu ado
BUMPABJIATA TOJAHHS 1HIIMX 3aCTYNHHKIB, aHI MOBHOBa)XE€Hb BIUIMBATU Ha
JISUIBHICT 3aCTyIIHUKIB, SIKI Opajiud y4yacTh y CIHpaBl 3asBHUKA. 3TiAHO 3
Marepianamu kpuMiHaibHOi cripaBu (Ki Ne 73/06) Oyno 3posymino, mo B.K. He
OyB npu3HaueHU OpaTH y4yacTh y CHpaBl 3asBHUKA Y POJIi 3aCTyITHUKA MIPOKYpopa
1 BIH HE BUYMHSB >KOJIHUX J1{ y TPOBAIXKEHH1 MTPOTH 3asiBHUKA.

31. Tlocunatrouuch pami Ha copaBy «Boacmon npomu Hopeeciiy ((yxB.), No
37372/97, 11 rpyaus 2001 p.) Ta yacoBi pamku, B skux cynas B.K. Oys
3aCTYITHUKOM MPOKYpopa, Ypsia 3asiBuB, o cynas B.K. O0yB npusHaueHuii cynaero
Himascekoro paitonnoro cyay 15 cepnus 2006 poxy (AuB. yHKT 9 BUIllE), HaBITh
e /10 TOro, SIK MICBKHU CyJ MPOBIB MEpIlie 3aciaHHs y ClpaBl 3asBHUKA (IUB.
MyHKT 7 BUIE). [HIIMMU clioBamu, Ha Yac, KOJIU OYyJIO MPOBEICHO MEPINE OCHOBHE
3aciganHsa cyans B.K. He OyB 3aCTyTHUKOM MYHIIIUIIAIBLHOTO MPOKYpOpa BXKE JBa
MICSIll, HATOMICTh OyB CyAJIEI0 OKPYXHOTro cyay. Tomy BiH He Mmir OpaTu ydacTb
Ha JKOAHIM 3 cCTaald NpPOBAPKEHHS Yy HALIOHAIBHUX CyJax SK 3acCTylHHUK

POKypopa.

32. Vpsn [O0AATKOBO NOSICHUB BHYTPIIIHI MEXAHI3MU YCYHEHHS OyIb-sSKHX
NOPYLIEHb, IKI MOTJIM O MOCTABUTH IIiJI CYMHIB HE3aJIEKHICTh Ta HEYNEPEIKEHICTh
CY/iB, BKJIFOYAIOUYHU MOKJIUBICTh BiiBOY (AMB. MyHKT 17 Buiie). Bin miakpeciaus,
10 3asIBHUK BUKOPUCTAB OJMH 13 IIUX MEXAHI3MIB, a caM€ MPOXaHHS MPO 3aXUCT
3aKOHHOCTI, MiJIHIMAOUYM KOHKPETHE MUTaHHS y CBOiM cmpaBi (AuB. myHKT 10
Builie). OHaK BUIIUN HAIIOHAIBHUN CYJ] HE BBaXKaB, II0 MOOOIOBAHHS 3asiBHHKA
[0/I0 HEYNEepeIHKEHOCT1 CYI/Il € 00'€KTUBHO BUIIPABJAHUM, 1 JIMIIIOB BUCHOBKY,
[0 YMOB JJI BIIBOJY CYJJII HEMA€, OCKUIBKH CyJAs HE OpaB HIsIKOI y4acTi y
KpUMIHAJILHOMY NI€peciiyBaHHi (uB. MyHKT 11 Buiie).
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33. Hapemri, Ypsan 3HOBY mocuiaeTbcs Ha crapaBy «l1’epcax npomu benwveii»
(mutoBany Bume, § 30 (b)), poOisud BHUCHOBOK, IO «ie Oyae 3aHAATO
MPOTWICKHOIO KPAMHICTIO, SKIIO CTBEPKYBAaTH, IO KOJIMIIHI MPaIliBHUKH
MPOKypaTypu HE MOXYTh OpaTH y4yacTb B CYJOBOMY PO3IJISiAi KOXKHOI CIIpaBH,
MPOBA/KEHHS MO SIKIM CIOYaTKy 3I1MCHIOBAJIOCA III€I0 MPOKYypaTyporo, Xoua
0COOHUCTO iM HIKOJIU HE JOBOAMIIOCA 3aMAaTHUCS JAHOIO CIIPABOIOY.

(¢) Ouinka Cyny
i 3acanvui npunyunu

34. Cyn 3a3Hauae, 110 BIAMNOBIIHA CyJJ0Ba MPAaKTHUKa BUKJAJeHa y cipaBax «Mopic
npomu @panyiiy ([BII] Ne 29369/10, §§ 73-78, €CIII 2015; nuB. Takox y
KpUMIHAJIBbHOMY KOHTEKCTI «Kynpiany npomu Kinpy» [BII], Ne 73797/01, §§ 118-
21, 15 rpynus 2005 poky, Ta «Sigurdur Einarsson and Others v. Icelandy, No
39757/15, n. 55-59, 4 uepsus 2019 poky). Ii MoxHa MigCyMyBaTH TAKUM YHHOM.

35. Be3CTOPOHHICTh 03HAYAE BiACYTHICTH YIeEpeIKeHOCTi abo MPUXHIBLHOCTI. Ii
HasBHICTh YM BIJCYTHICTh MOK€ OyTH OIIHEHA 3a CyO'€KTUBHHM KpHUTEpPIEM, NI€
MOBUHHI MOpHUIIMATUCS 10 yBaru OCOOMCTI NMEPEKOHAHHS 1 MOBEAIHKA IEBHOTO
Cyani, TOOTO YU MaB CyAJisi OCOOMCTY yIEpeKEHICTh B KOHKPETHIM CHpaBi, Ta
00'€KTUBHUM KpUTEPIEM, SIKUM BU3HAYA€, YW HAAAB BIAMOBIIHUM CyAJsl JOCTATHI
rapaHTii, O JO3BOJSAIOTh BUKIIOUUTH OYyJb-SIKUM CYMHIB 100 HOro
HeynepemxeHocti. [llogo apyroro kputepito, TO HEOOXIAHO BCTAHOBUTH, YU
ICHYIOTh, KpPIM MOBEJIIHKH CaMOro cyaii, (pakTu, 1Mo MmoTpedroTh TOBEICHHS, K1
MOXKYTbh BUKJIMKaTH CyMHIB Y HEYNEpEKEHOCTI CyiIl. MaeTbcs Ha yBasi, 110 NpU
yXBaJ€HHI pINIEHHS MPO TE€, YA € B KOHKPETHIA CIHpaBi 3aKOHHA MiACTaBa
MoOOIOBATHCS, 110 KOHKPETHUU cyjas abo CKiaa Cyay NpPOSBUIM HEAOCTATHIO
HEYyNepeKEHICTh, JyMKa BIAMOBIAHOI 0COOM € BaXKJIIMBOIO, ajieé HE BUPIMIAIBHOIO.
BupimanbHuM € Te, yu MOxe 1€ MOOOIBaHHS OyTH 00’€KTUBHO BUIPABAAHUM
(muB. «Mikanegp npomu Manemuy [BII], Ne 17056/06, § 96, €CILI 2009). ¥
3B’SI3KYy 3 LIUM, CJIiJ MAaTH Ha yBa3l, 10 HABITh 30BHIIIHI MNPOSBH MOXYTh MaTH
MEeBHY 3HAYUMICTh 200, THIIUMHU CIOBAMH, «CIPABEIJIMBICTh MOBUHHA HE TUIbKU
BEpIIUTHUCS, ajlie Mae OyTH TaKOXX OYEBUJIHO, K BOHA BEPIIUTHCS» (IUB. «/[e
Kybep npomu benveiiy 26 xoBTHs 1984 p., § 26, Cepis A Ne 86). [lns toro, mo6
3aJI0OBOJIbHUTH  BHMOTY  HEYINEPEIKEHOCTI, HaIllOHAJbHUM CyJd TOBUHEH
JOTPUMYBATHUCH SIK Cy0'€KTUBHUX, TaK 1 00'€KTUBHUX KPUTEPIiB (IUB. cepell 1HIINX
JoKepe, crpaBy «Mopicy, IWTOBaHy BUIlE, § 73).
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36. Cyn Haranye, 110 CJIiJi TAKOK BPaxOBYBAaTH MUTAHHS BHYTPIIIHLOT OpraHizaiii
(muB. 1tuToBaHa Buue crnpaBa «ll’epcaxky, nynkr 30 (d), ta «A.K. npomu
Jlixmenwmeunyy, Ne 38191/12, n. 67, 9 nunusa 2015 poky), Ta iCHyBaHHS
HalllOHAJIBHUX MPOLEAYP AJI 3a0e3MeUeHHs] HEYNepeKEHOCTI, a came MPaBHJI, 110
pEeryJiloloTh BIJBIA CYI/IB, € OJHAKOBO BaxXIuBHM (dakTopoM. Taki mpaBuia
BHUPAXalOTh 3alHTEPECOBAHICTh HAL[IOHAIBHOTO 3aKOHOJABIIS 3 IPUBOAY YCYHEHHS
BCiX OOIPYHTOBAaHUX CYMHIBIB IIOJI0 HEYNEPEIKEHOCTI BIAMOBIIHOTO CYAJAl 4d
Cyay, Ta € cupo00i0 3a0€3MeUUTH HEYNEPEKEHICTh IUIIXOM YCYHEHHS MPUYUH
Takux npodseM. OxpiM 3a0e3nedeHHs] BIJCYTHOCTI (PAKTUYHOI YHEpPEeKEHOCTI,
BOHU CHOPSIMOBaHI Ha YCYHEHHSI OyAb-SIKOTO MPOSIBY HEOE3CTOPOHHOCTI, 1 TaKUM
YUHOM CIIPUSIOTH MIJIBUIIEHHIO JIOBIPU, Ky CYIH MalOTh BCEISATHU IPOMAJICHKOCTI
y JE€MOKPATUYHOMY CYCHUIbCTBI (AuB. «Mikanegh», nuurtoBanuili Buie, § 99, i
«Meowcpaniu npomu Xopsamiiy, Ne 71615/01, § 27, 15 nunuas 2005 poky). Takum
YUHOM, OYJIb-IKUW CYJsl, CTOCOBHO SIKOTO € 3aKOHHI IMiJICTaBU JijIsi TOOOIOBaHb Y
BIJICYTHOCTI HEYNEpeKEHOCT], MOBUHEH B35ATU caMoB1BiA (nuB. «Castillo Algar
v. Spainy, 28 woBTHsS 1998 p., myHKT 45, 3BITH PO CY/IOB1 PIIICHHS Ta PIIICHHA
1998 VIII).

37. BignoBinHo o cyaoBoi npaktuku Cyay, Toil ¢akT, 1o cyans AisB y pi3HHUX
cTaTycax B OJHIN 1 Tii e chpaBi, MOXKE 3a MEBHUX OOCTaBUH MOCTaBUTH IIiJl
3arpo3y HeylepeKeHICTh cyay. Y cupasi «I1 'epcaxy (nutoBaniil Buie, §§ 30-31)
TON (pakT, 10 CyAJs TOJIOBYBaB y KPUMIHAJIBHOMY IpOIECI MICHS TOro, ik OyB
KEpIBHUKOM MPOKYpaTypu, IO MOiATpUMYyBajda OOBHHYBAUCHHSIM Yy Il caMmo
cipasi, OyB 3JaTHUI MOCTABUTH MiJ CYMHIB HEYNEPEIKEHICTh Cyay, HOPYLIYIOUn
nyHKT 1 crarti 6 KonBenuii. Y crpasi « Wettstein v. Switzerlandy (Ne 33958/96, §
47, €CIII 2000-XII) BigOyBcs 30ir y yacy MiXK JBOMa IpylaMu NMPOBAKEHb, B
AKUX B OJIHIM 13 cmpaB ojHa ocoba BUKOHYBaja K (YHKIIIO CyAai, Tak i
3aKOHHOI'O TMPEJICTABHUKA CTOPOHU, KA BHUCTYMAa€ MPOTU 3asBHUKA B 1HIIINA. Sk
HACIIJIOK, Y TAKOMY BUIIAJIKy 3asBHUK MaB MiJCTaBU MOOOIOBATUCS, 110 CYIs, PO
SAKOTO MJie MOBa, IMPOJIOBXKYE OI[IHIOBATH MOro SIK MPOTWIEKHY cTOpoHy. Cyn
JWIIOB BUCHOBKY, 1110 TaKa CUTYyallisl MOTJa BUKJIMKATH 3aKOHHI MOOOIOBAHHS Y
3asiBHHKA, 110 CYJI/Is HE MiAIMIIOB 10 CIIPaBH 3 HEOOX1AHOIO HEYNEePEHKEHICTIO.

Hapemti, y cnpaBi «Meocpaniuy (uutoBaHid Buie, §§ 28-37) cyaas rpas
MOJBIMHY pPOJb: CyAJAl B TPETIHd IHCTaHIII Ta aJBOKaTa OMOHEHTIB 3asBHHKA Ha
paHHIM cTanli OJHOrO0 CYAOBOTO TMPOBAKEHHS, (akT, sKUil Takox OyB
NIIKPIMJIEHUH 3aIy4eHHSAM JI0UKHU CYJJ1 SIK aJBOKaTa ONMOHEHTIB 3asBHMKA IT1]1 4ac
cynoBoro po3risaay. I{ux ¢akrtiB Oyno goctatHbo st Toro, mo0 Cypa aiiiioB
BHCHOBKY PO MOpyIIeHHd MyHKTY | crarti 6 KoHBeHuli y AaHii cpasi.
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il. 3acmocyeannsa yux npuHyunis y yiu cnpasi

38. IToBepTatrouncey A0 oOcTaBuH wi€i crpaBy, CyJl 3a3Havae, MO0 MICBKUM CYJIOM
AnekciHally 3asBHHMKA OyJI0 3aCy/DKEHO 0 IIECTHUMICSIYHOTO YB'SI3HEHHS 3a
HeOe3leyHe  KepyBaHHA  MiCisg  3BUHYBAY€HHA  WOr0  MYHILMIIAJIBHOIO
MpPOKypaTyporo Mmicta AjekciHainl (AuB. myHKTH 6 Ta 7 Bulle). 3a HacliJKaMu
po3riIAly #oro amensAuiiiHy ckapry Oyno BiIXwieHO HillaBCbKUM OKpYKHHUM
cynom. Cyn 3a3Hayae, 110 NOOOIOBaHHS 3asBHUKA WIOJ0  BIJICYTHOCTI
HEyIepeKEHOCT] y 1IN cipaBl BUIUIMBANU 13 TOTO, 10 cyaas B.K. 3aiimaB nocany
3aCTYMHUKA MYHIIUIAIBHOIO MPOKypopa B MYHINMUNAIBHIA MPOKypaTypl MicTa
AnekciHall Ha MOMEHT Npea'sBICHHS 3aiBHHUKY LI€I0 X MPOKYpaTyporo
OOBHHYBAUY€HHS y BUMHEHHI JAHOrO 3JI0OYMHY, a 3r0JI0OM OpaB yd4acTb SIK CyHJs-
J0TIOB1/1aY Yy KPUMIHAJIBHOMY MPOBAJKEHHI MPOTH 3asBHUKA y CYJl anesuiiHoi
1HCTaHUIi (AUB. MYHKT 9 BHILE).

39. 3agBHUK mnoAaB KacauiiiHy ckapry no BepxoHoro Cyay (auB. myHKT 10
BUIII€), BUKOPUCTOBYIOUM IOCTYMHUHN 3aci0d 3aXUCTy — CKapry 3 MHUTaHb IpaBa
(zahtev za ispitivanje zakonitosti pravosnazne presude). BepxoBuuii Cyj niaTprman
JOBOJM HWXKYOI 1HCTaHWIIi Ta BIAXWIMB  Kacalild [IOAO0  BIACYTHOCTI
HEyNepeKEHOCT1, BCTaHOBUBILY, 110 cyansd B.K. He OpaB ydacTi y po3ciigyBaHH1
Yy 0OBMHYBAauY€HHI MPOTHU 3asBHUKA, K 3aCTYIHUK MPOKYPOPa, 1 TOMY HE MaB OyTH
BUKJIFOYEHUI 31 CKJIaay KOJEerii mpocTO TOMY, IIO BiH BHUKOHYBaB I[I0 pOJIb
MpoKypopa B AJIeKCiHAI[ MijJ Yac CYJIOBOrO PO3IIISIAY B CYJI MEPIIOi 1HCTAHINT
(muB. myHkT 11 BuIIIE).

40. ¥V wmiit copasi Cyn 3ayBaxye, mo cyaas B.K. He B3sSB camoBiJBij, a Takox
3asiBHAK HE BHMaraB MHOro BIJBOJLY, HE IIOJAB 3alepeyeHHs MI0J0 WOro
MOTEHIIHHOr0 yrnepepkeHHs: abo Horo MoBeNIHKU i 4ac MPOBAIKEHHA y CYIl
anessiiHoi 1HctaHuii. Koneris cyny BuKiasa BHUYEPHHI pO3’SICHEHHSA CBOET
YXBaJIM 1 HE BHUCIOBWIA JKOJAHMX YHEpeKEHb IIOJ0 3asBHMKA B3araial (Ha
npotuBary cnpasil «Kympiany», uutoBaniil Bume, §§ 130-133, Ta, mutatis
mutandis, cxoxiit cipasi «llanosiyy, nuToBaHii Buile, §§ 96-100). Takum dnHOM,
HeMae miATBepkeHb Toro, mo cynas B.K. dakruuno abo cy0'ektuBHO OyB
yIepeHKEHUM II0JI0 3asiBHUKA IIiJI 4Yac 3acCilaHHs B OKPYKHOMY CyJIl y HOro
CIpaBi, @ TAKOK CaM 3asiBHUK HE CTBEPJIKYBaB IpoO LIE.

41. Cyn TakoX Haraaye, mo Tod (akT, 1O Cyaas paHilme y CBOiM Kap'epi
BUKOHYBaB O0OOB'SI3KM MPOKYpopa caMm Mo coOi HE € MiFCTaBOIO JJisi TOOOIOBAHHS,
o oMy Opakye HeynepemKeHOCT1 (AuB. BUIIe3rajgany cnpasy «l1’epcaky», § 30
(b), ta «K. Ilpomu [laniiy (yxB.), No 19524/92, pimennss Kowmicii Big 5 TpaBHs
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1993 p.), Takox Lie HE TOW BHUMANOK, KOJU CyAJd KOJUCH OyB CIIBPOOITHUKOM
MPOKypaTypu y CIpaBi, Ky CIOYATKYy PO3CHIIAYBalO 1€ BIJOMCTBO, aJI>K€ CY/AJs,
PO SIKOTO WJIeThCs, HIKOJM HE 3aiiMaBcCs II€I0 CpaBO0 Oe3mocepeHbo (CrpaBa
«Il’epcaxy, Tam camo). lllo ctocyeTbest momnepenuboi no3umii cyam B.K., Cyn
BBaxkae, 10 B 1iK crpasi cynas B.K. HacnipaBni He BUKOHYBaB MOJABIAHY pOJib B
€INHOMY CYJOBOMY NPOBAKEHHI, SIKE € TpeAMeToM Iii€i 3asBu. [Hpopmarris,
HajaHa YpsaoM (nuB. myHKT 30 Buiie), miarBepaxye, mo cyaas B.K. ne Opas
aKTUBHOI YW (OPMaJbHOI y4acTi y MIATOTOBYUX CTalIAX KPUMIHAJIBHOTO
MIPOBA/PKEHHS YU B CKJIa/JIaHHI OOBHMHYBAJIBHOI'O aKTy MPOKyparypor. Ha BinMiHy
B cripaBu «II’epcaxy (IMTOBAHOI BUILE), sIKA CTOCYBajach CyJJll, SIKHIl paHille
BUKOHYBaB OOOB'SI3KM CTApIIOro 3acTyMHHUKA MPOKYpopa 1 MaB IMOBHOBa)XEHHS
KOHTPOJIIOBaTH [ISUIBHICTh 3aCTYIHUKIB MPOKypopa, y mii cmpasi cyaas B.K.
OJHUM YUHOM He OyB 1€papXiyHO BHIIE 3aCTyHMHHUKIB MPOKYpOpa, SIKI IISUIH Y
CIIpaBi 3asBHUKA, 1 HE J]JaBaB iM HISKUX 1HCTPYKIIHA 1100 TOTO, SIK AISITH y JAaHIN
crpaBi. BiH He MaB aHi NMOBHOBAXXEHb NeEperyianatd ado BUMPABISATH MOJAHHS
IHIIMX 3aCTYITHUKIB, HI MIOBHOBAKEHb BIUIMBATH HA AISUIBHICTh 3aCTYIHHKIB, K1
NiI0Th y crpaBi 3asBHHKA. CyJ1 MOTOMKY€EThCS 3 YPSIIOM 1 TOCUIAEThCSA HA CBIM
BUCHOBOK Yy cmpaBi «Il’epcaxy» (uutoBanuii Bumle, nyHKT 30 (b); AMB. Takox
«Jerino’ v. Italyy (yxB.), Ne 27549/02, 2 Bepecus 2004 p.):

«ue Oyzme 3aHAATO TPOTWIIEKHOIO KPANHICTIO, SKIIO CTBEPPKYBAaTH, IO KOJHIIHI
MPaLiBHUKH MPOKYPATypPH HE MOXKYTh OpaTH y4acTb y CyJJOBOMY MPOBAKEHHI Y KOXKHIH
CTpaBi, Ky CIIOYATKy PO3CIIiTyBaB el OpraH, Xo4a 0coOOMCTO M HIKOJIU HE JOBOAUIIOCS
3aliMaTHUCs Li€I0 cpaBoro. HacTinbku panukanbHe pillleHHs, 3aCHOBAaHE Ha HETHYYKOMY
Ta GOPMANICTUIHOMY YSIBJICHHI PO €IHICTh Ta HEMOAUIBHICTH IPOKYPATypH, CTBOPUIIO O
NPAaKTHYHO HETPOHUKHUK Oap'ep MK mMM opraHoM Ta cynom. Lle mpuseeno 6 no
MOTPSCIHB B CyJ0Bii cuctemi HU3KM JloroBipaux JlepkaB, KOJIM MEPEBEACHHS 3 OAHOTO 3
IIUX BiJJOMCTB B iHINE € MommpeHuM siuieM. [lepmr 3a Bce, cam ¢akT TOTo, MO CyaIs
KOMHMCh OyB TpAIiBHUKOM MPOKYpaTypH, HE € MPUBOAOM IS NMOOOIOBaHb, IO HOMY
Opakye HEYIepeIKEHOCTI.

42. Xoua Cyn Harojourye Ha BaXJIHUBOCTI "BUIAMMHUX NPUBOIIB" B IOMY
KOHTEKCT1 (IUB. LIUTaTa CyJOBOi IPAKTUKH B MyHKTI 35 BHUIIE), BIH BBaXae, M0
3B'I30K CyAal 3 OOBMHYBauy€HHSIM Yy Il cmpasl OyB BiAjajJeHuUM, 1 He
nepeKoHaHuy, mo cam ¢akt toro, o B.K. OyB cniBpoOITHUKOM MPOKypaTypu Ha
TOM 4ac, KOJW 3aABHUKY OYJIO Mpe'sBICHO OOBHHYBAu€HHS, € JOCTaTHIM, aOu
BUKJIMKATH CYMHIBH IIOJI0 HE3QJIEXKHOCTI Ta HEYyNEepeIKEHOCTI Cyay Ipyroi
iHCcTaHIllil. 3Baxaroun Ha BulleBukiaaeHe, Cya, sk 1 Bepxosuuit Cyj, He BBakae,
1110 TOOOKOBAHHS 3asiBHUKA II0JI0 HEYNEPEHKEHOCT] UBOT0 Cyal Oysu 00'€KTUBHO
BUMPABIAHUMH.
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43. Otxe, Cyn BBaxkae, 110 B JaHOMY BHUNAAKy He OyJIO MOpPYIIEHHS CTaTTI 6
KongeHtiii.

HA LIUX MIJICTABAX CY/J OJJHOI'0JIOCHO,

1. Oconowye cxkapry moAo CTBep/KyBaHO moABIHHOI (yHkumii cygai B. K.
MPUNHATHOIO, & PEIITY 3asIBU HENPUIHSATHOIO;

2. Illocmanosnse, mo He 0yno nopyuieHo ctaTTi 6 KoHBeHiii.

YYMHEHO aHIIIIChKOI0 MOBOIO Ta MOBIIOMJIEHO MUCbMOBO 3 rpyaHs 2019 poky
BIAMOBIAHO /10 MyHKTIB 2 Ta 3 npaBui 77 Pernamenty Cyny.

Anapea TamierTi xxon @pinpik Knoaopo

3actynHuk Cekperaps I'ooBa



