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Y cnpasi SIHYIIKEBHYIEHE (JANUSKEVICIENE) nporn
JIUTBU,

€pponeiicekuii Cyn 3 IlpaB Jlromuau (YerBepra Cekiis) 3acimaroun
KomiteToMm, 10 cKiIaay sIKOTO yBIHIIUIH:

I'anna FOakieceka (Ganna Yudkivska), I'omoga,

[Mayno ITinto ne Ansoykepke (Paulo Pinto de Albuquerque),

dapic Bexabogiu (Faris Vehabovi¢),

Erigiyc Kypic (Egidijus Karis),

Kapio Pan3zoni (Carlo Ranzoni),

Jxopx PaBapani (Georges Ravarani),

[Titep ITamonaii (Péter Paczolay), cymi

i Mapianena Tipxi (Marialena Tsirli), Cexperap Cekuiii,

[Ticns Hapax 3a 3aunHeHUMHU JBepuMa 16 xoBTHsA 2018 Ta 18 uyepBHs
2019, ITporononryrouu HACTYIHE PIlICHHS, sIKe OYJI0 MPUHHITO B OCTAHHIO
3rajlyBaHy JaTy.

TIPOLIEYPA

1. CnpaBy Oyno posnouato 3a 3asBoro Ne 69717/14 monmanoro 10
cyny mpotu pecrnyosiku Jluteu BianmoBigHo no cratti 34 KonBeniii mpo
3aXMCT TIpaB JIOAMHH Ta OCHOBOMOJOXHUX coBoOoa (“KoHBeHiisn™)
rpoMaasauHoM Jluteu, nani Bina SuymkeBudiene (Vida Januskeviciené)
(“3asBHUK”), 23 sx0BTHS 2014.

2. 3asBauk OyB mpencraBienuii manom C. Jlinmeiikicom (“S.
Lileikis”), ropucroM, mo mnpakTtukye y Mmicti BinbHyc. JIMTOBChKHMIA ypsiq
(“Ypsan”) Oynmu nipeacrasieni ixuiMm Arentom, nani K. ByOnite-llIupmene
(K. Bubnyte-Sirmené).

3. 3agBHULS CTBepIXKyBajJla, L0 CyAM Y KpPUMIHAILHOMY
IPOBA/KEHHI MPOTH TPETiX 0cCi0 3asBUIIM, 1110 BOHA BUMHMIIA KPUMIHAJbHI
3JI0YMHU, 3 OPYIICHHAM Ii MIpaBa BBAXKATUCSI HEBUHYBATOIO JIOTH, IOKH HE
Oyze 1oBeeHO ii BUHY BiJIOBIIHO 10 MyHKTY 2 cTaTTi 6 KoHBeHuii, 1 mo y
Hei He Oyno epekTUBHOTO 3aco0y 3aXHCTY IIi€l CKapry, BCymeped crarti 13
KongeHuii.

4. 20 Bepecus 2017 3asBa Oyna KOMyHIKOBaHa Y psiy.

OAKTHU
I. ObCTABHHMU CIIPABU

5. 3asBHUK HapoauBcs B 1955 poi 1 mpoxxuBae y BinbHioc.
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A. IloyaTok 10Ccy10BOI0 PO3CJaiIyBaHHS

6. 23 xoBTHs 2007 poxy BinbHtochkuit odic Cioyx6u Po3cminyBanb
@dinaHcoBUX  37OYMHIB  pO3MOYaB  JOCYIOBE  PO3CHiAyBaHHA  3a
3BHUHYBAYCHHIMH y HIaXpalChKOMY MPUBJIACHEHHI MaliHa BEITMKOI BapTOCTI,
BYMHEHOT0 OpraHizoBaHO0 Tpymor y 2005-2007 pokax (nmami “ronoBHe
po3ciigyBaHHs’). binblie HK TPUALATH 0CI0 Ta KOMIAHIN T103PIOBAINCH
B y4acTi y 37I0YMHHIN A1ISITBHOCTI.

7. 25 xoBTHa 2007 3asgBHUIl OyJ10 BpydeHO o(iriiiHe TTOB1JOMIICHHS
npo Te, Mo ii MiIO3pIoI0Th y IIaxpaiCTBi, BYNHEHOMY B OpraHi3oBaHil
rpymi, B SIKOCTI OpraHizaropa, 1o nepeadaueHo myHKToMm 4 cTarti 24 Ta
nyHkrom 2 crtarti 182 Kpuminansaoro komekcy. IlimosproBamocs, mio
3asBHHUK € KEPIBHUKOM OPraHi30BaHOI I'PYMH, 10 CKIagaeThes 3 Hel, Y.M.
(C.M.), 1P. (LR, L. (D.L.), T.®. (T.F.), C.IL (T.F.), O.i. (0.J.), A
(AJ.)., Ta inmi ocobu. I sk ocoba, BiAMOBiZaabHA 3a KiJbKa KOMIIAHIM,
NPU3HAYCHUX [UIS TPHUKPUTTS 3JIOYMHHOI JiSITBHOCTI, Mana migpoOieHi
paxyHKH-(PaKTypH Ta 1HII OyXrajaTepchKi TOKYMEHTH, BUJAHI Ha iM s IUX
KOMIIAHIM, 1 THM caMHM JoIlomMaraja 0araTbOM IHIIMM KOMIIAHISIM,
Brirouaroun kommanito [I. (D.), kommaniro A. (A.) ta kommanito C. (S.),
BIJIMOBIZHI BEJMKI CyMH TpOIIEH Yy HECIUIaueHOMY IIO/IaTKy Ha TOJaHy
BapTICTh.

8. 3asBHHMKAa OyJlO JOMMTAHO B TOW K€ JE€Hb y MPUCYTHOCTI ii
aZiBOKaTa, aje BOHA BiJIMOBUJIACH BIAMOBITaTH Ha OY/b-SKi 3alMTaHHS. Ii
Oyino ponutaHo me pa3 27 kBiTHI 2011 poky 1 3HOBY BOHA BIIMOBWJIACH
BIJIOBIATH HA 3alIUTaHHS.

B. lIpoBaxxkenns: nporu B./. (V.D.) i kommawii /1. (D.)

9. 25 tpaBus 2009 poky NmpoKypop, BIANOBIAAIBHUNA 3a JOCYIO0BE
pO3cIilyBaHHs, IPUNHHAB PIIIEHHS NP0 BUAUICHHS MaTepialiiB JOCYAOBOIO
posciinyBaHHa 1mono kommadii JI. Ta 11 mupekropa B.Jl. 3 ocHOBHOro
KPUMIHAJIBHOIO NMpoBakeHHs. [[pokypop 3asBUB, 1110 PO3CIiTyBaHHS OYyJI0
NIMPOKOMACIITAOHUM 1 CTOCYBAJIOCS MIsUTBHOCTI MOHA/ JECSITH KOMIIaHiH, i
TOMY MOT0 3aBEpLICHHS MOXE 3alHIATH TpUBAIMK yac. OqHaK TOKa3u IpOTH
B.A. 1 xomnanii JI. 6ynu 3i0paHi, 1 cpaBa mpoTd HUX Oyia roroBa JUIs
po3rIsiAy; HEoOXimHO Oyso TakoX 3a0e3MednTH iX MpaBO Ha CYJOBUH
PO3IJISA] YIPOJIOBK PO3YMHOro CTpoKy. IIpokypop 3asiBUB, 1110 BHUIIEHHS
MarepiajiB JIOCYyJOBOTO PO3CIIJyBaHHS HE BIUIMHE HETaTHUBHO Ha iX
MOBHOTY YU 00'€KTUBHICTb.

10. 18 rpyans 2009 poxy BinbHrockkuii o0nacuumii cyn 3acyaus B.J1.
Ta KommaHis D. y KiTbKOX emizojax maxpaicTBa, MPUBIACHEHHS MaiHa y
BEJIMKUX pO3Mipax, IIaxpaicbkoro o0JIKy Ta MHiApOOJIeHHS JOKYMEHTIB,
BCTaHOBJIEHUX cTaTTsAMU 182 nmyHkTy 1 Ta 2, 183 mynkry 2, 222 nyHkTy 1 Ta
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300 mynkty 1, 2 i 3 KpuminansHoro kojekcy. IM He 6yno mpen'sBieHo
0OBUMHYBAYCHHS Y BUMHEHHI 3JI0YMHIB OPTraHi30BaHOIO TPYIIOH0.

Cyn BcranoBuB, 1m0 B.Jl. BukopucToByBana miapo0iieHi JOKyMEHTH,
o0 rmokaszatu, 1o komnasis J[. mpuadana mociayru Bijg iHIIMX KOMIIaHIH,
TUM CaMHUM 3MEHIIMBIIY O(]iniiHi MpuOyTKHM KOMIAaHIi Ta CyMy MOJATKy Ha
JOJlaHy BapTICTh, IO HAJIEKHUTh KOMMAaHil, A0 JEp>KaBHOTO OIODKETY.
OO6uBa 00BHHYBau€H1 BU3HAIIM CBOIO BUHY 32 BCIMa 3BUHYBAUYCHHSIMHU.

11. Ha mnowyaTky oOmHCOBOI YacTHHH pIIIEHHS, BIATBOPEHO
3BUHYBAYE€HHS LI0JI0 OOBHHYBAu€HOT'0, IPEJACTAaBIE€HI B OOBUHYBAJIbHOMY
BUCHOBKY. Y HbOMY 3a3Hayaliocs, L0 CTOCOBHO KO>KHOTO 3BHHYBAay€HHS
B.J. 1 xommnanis J[. qisui CIiIbHO 3 TPYIIOKO CIIBYYACHUKIB (8ucmynuau sk
00’conana ymucHa epyna cnigyuacnukie) y cknani U.M., 3asBuuk, LP.,
JUL, T.®., C.IL, O.1., A1 ta inuii.

12. 3rogoM y OMUCOBIM 4YacTWHI PIlIEHHS, CYyJ OLIHUB IMOAAHI IO
HBOI'O JIOKa3Hu. Y HbOMY 3a3HAUYEHO:

«OmiHOYA J0Ka3W CIpaBH, CyJ poOuTh Taki BUCHOBKH (Oyinwouu
00Ka3U y cnpasi, cyo pobums maxi 6UCHOBKIL):

(B.1), nmpunbanmii y (JLJI., LP.), 3asBuuka, ta (Y.M.), migpoOiuss ...
paxyHKU-(DaKTypu Ta iHII OyXraJTepcbKi JOKYMEHTH, SIKi BKIIFOUAIHA CBiJIOMO
HEenpaBIuBy iHpOpMaIlito rmpo te, mo (kommanis /l.) mpuabana pexiaMHi MociIyru
y BHIIe3raganoi kommadii. [ligpoOsieHi JokyMeHTH Oyjiu BKJIKOYEHI JI0
Oyxranrepchkoro Oamancy (kommanii J.), rpomr Oyiu B3sTI 3 paxyHKY (KOMMaHii
D.) roriBkoro, yactruHa sikoi Oyna cmmiadena (/.J1.), (I.P,), 3assuuky ta (U.M.) mis
HaJIaHHS MiApOOJIEHUX JIOKYMEHTIB, a pemra Oyjla BHKOPUCTAaHA JUISl Pi3HUX
notpe6 (kommanii /1.).”

13. BusHayarouu BHpOK, SIKUH TIOBUHEH OYyTH NpHU3HAuYEHUUN
O0OBHHYBAaY€HOMY, CYI, Cepel IHIIMX OOCTaBWH, BpaxyBaB, IO BOHHU
BUMHUIIM 3J0YMHM OpPraHi3oBaHOIO TIpynor. BoHW oTpumanu rporosi
mrrpadu.

14. Kommanis (/I.) ockapkuia 1e pilIeHHs, CTBEP/UKYIOUH, IO
npu3HaueHud il mrpad OyB 3aHaaTro BucokuMm. 20 Gepe3ns 2010 poxy
anessiiiHuIA CyJ] 4aCTKOBO 3aJI0BOJIbHUB ameNsIiiiHy CKapry Ta 3MEHIIUB
urrpad.

15. Ha moyatky ONUCOBOi YacTUHU CYAOBOTO  PIlICHHS
ArnensiiiHoro cyay, BIATBOPEHO 3BHHYBAaY€HHS 111010 OOBHHYBA4€HOTO,
IpeCTaBieHl B OOBMHYBaJbHOMY akTi (AuB. myHKT 11 Bume). Inmia
YacTHUHA PIlIEHHS HE BKITFOYajia KOTHUX 3asB, 10 3TalyBaJIi 3asBHUKA.

16. 3asBHMK He MaB J>KOJHOIO MPOIECYabHOIO CTaTycy y
npoBapkeHHI ipotu B. /1. 1 kommanis JI. Bona cTBepikye, 1110 HE 3HaIA PO
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HUX, TTIOKU 1l He OyJI0 Mpe/'ssBIICHO OOBUHYBAJIbHUN aKT MPOTH HET y KBITHI
2014 poky (nuB. nyHKT 31 HUXKYE).

C. IlpoBagxenns mnporu B.C., P.H., B.b., xomnanii A. Ta
kommnawii C.

17. 11 nucromaga 2010 poky mpoKypop NPHIHSB PIlIEHHS PO
BiJIOKpeMJIeHHsI po3ciiayBaHHsi ctocoBHO B.C., P.H., B.b. ta xomnanii A.
ta C. 3 OCHOBHOTO po3ciimayBaHHs. [IpoKypop 3asiBUB, IIO PO3CIiAyBaHHS
Ma€ BEIMKHM 00cAr 1 MOXe 3aTArHYTHCS Ha TpUBAIMN dac, 10 Horo
3aBEpIIEHHS, TOAl SIK JOKa3H NPOTH BHINE3raJaHUX IMiJO3PIOBAHUX OyIIH
310paHi, a cmpaBa NPOTH HUX TroToBa 10 po3rany. IIpokypop me pas
MiATBEPIUB BAXKIUBICTh 3a0€3MEUeHHs I1X TpaBa HAa CYIOBHH PO3TIIS
YIPOJOBK PO3YMHOI'0 CTPOKY Ta 3asBUB, 1110 PO3JLJICHHS PO3CIiTyBaHb HE
HOTIPIINTG X IPYHTOBHOCTI YU 00'€KTUBHOCTI.

18. 4 yepBHs 2012 poky KayHcbkuii obnacuuii cyn 3acynus B.C. ta
P.H. 3a kibkOMa IMyHKTaMU [aXpancTBa, MPUBJIACHEHHS MaliHA Y BEIIMKHX
po3Mipax, maxpaChbKuii OOJIK Ta MiAPOOJICHHS TOKYMEHTIB, BCTAHOBJICHI
crarrsimu 182 mynkrtamu 1 Ta 2, 183 mynktom 2, 222 nmynkrom 1 Ta 300
nyaktamu 1 i 3 KpuminansHoro kogekcy. IM He Oya0 mHpea'sBIeHO
3BUHYBAUEHHS Y BUMHEHH] 3JI0YMHIB OPTaHi30BAHOIO TPYIIOIO.

Cyn BctanoBus, mo B.C. ta P.H., ski Oynu nupekropaMu KoMmnaHii
A. Ta xommanii C., BIANOBIIHO, BUKOPUCTOBYBAJIH MiJPOOJIEHI JOKYMEHTH,
1100 MoKasaTu, M0 IXHI KOMMaHil MpUI0aiy MOCITYTH BiJ IHITUX KOMIMaHiMH,
TUM CaMHM 3MEHIIYIOUM O(IIiiiHNI NpHUOYyTOK KOMIIaHIN Ta CyMy MOAATKy
Ha JI0JlaHy BapTicTh, Bix HUX 10 AepxkaBu. B.C. Ta P.H. yacTkoBo Bu3Hanmu
3BHHYBAU€HHS POTH HUX.

19. V mpomy >k pillleHHI CyJ TakoxX BuIpasaaB B.b. (aupexTop
1HIIOi KOoMIaHii), koMmnaHii A. Ta komnasii C. y noJiI0HUX 3BUHYBaYEHHSX
3a BIICYTHICTIO JIOKa3iB.

20. Ha mnoyaTKy ONUCOBOI YacTHMHM pIIIEHHS BIATBOPEHO
3BHHYBAU€HHS 111010 OOBHHYBAUE€HOTr'0, IMpEJCTaBlieHI B OOBUHYBAJIHLHOMY
BHCHOBKY. Y HBOMY 3a3HAuayiocsi, IO CTOCOBHO KO>KHOTO 3BHHYBa4YCHHS
KO)KEH 13 O0OBMHYBau€HHMX JMisIB CHUIBHO 3 HaMipoM 13 TIpYIOIO
CITIBY4acHUKIB, 110 ckianatothes 3 U.M., zassauk L.P., JI.JI., T.®., C.II.,
O.1., A ta inmi.

21. Inma vacTMHA pIITIEHHS HE BKIIOYala >KOJHHUX 3asB, IO
3rajlyBaJiv 3asBHUKA.

22. PimenHs He Oylio ockap)keHe Ta HaOpaylo 3aKOHHOI cuiu 26
yepBHA 2012 poky.

23. 3agBHUK HE MaB >KOJAHOIO IPOLECYaJIbHOIO CTAaTyCy B LbOMY
NpoBa/KeHHI. BoHa cTBep/pKye, 110 HE 3HaJAa PO HUX, MOKHU il He Oyio
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npen'siBiIeHo OOBHHYBAaNbHHMI aKT HpoTH Hei y KkBiTHI 2014 poky (auB.
nyHKT 31 HIKYE).

D. HpoBamxkenns mnporu LT. LA, P.H., xommanii Il. Ta
kommasii C.C.

24, 12 gunas 2011 poky MOpOKypop MNPHUHHAB pIMICHHS PO
BUJIUICHHS MaTepialiB A0Cya0Boro po3ciiayBanus crocosno L.T., LA, P.H.,
kommanii I1. Ta xommanii C.C. 3 OCHOBHOTO pO3CIigyBaHHS, 110, IO CYTi,
HAaBOAUTh Ti K caMi NOPUYMHHM, IO W U1 BIJOKPEMJICHHS 1HIIHAX
po3ciiayBaHb (IuB. MyHKTH 9 Ta 17 BuUIIE).

25. 15 ciyns 2014 poxy Kaynacekmii oGmacHuii cyn BH3HaB ycCix
OOBMHYBAYCHWX BHHHUMH 3a KIUJIbKOMa IIyHKTaMH OOBHHYBAad€HHS B
[IaxpaicTBi, MPUBIACHEHHI MaiHa Yy BEJIMKUX po3Mipax, Qanbcudikarii
00Ky Ta miApoOJCHHI JOKYMEHTIB, BCTAaHOBIEHUX CTaTTsamu 182
nynktamu 1 ta 2, 183 mynkrom 2, 222 nyakrom 1 Ta 300 myrkramu 1, 213
KpuMiHANEHOTO KOJEKCYy. IM He Oylno mNpen'sBIEHO 3BUHYBAUEHHSA Y
BUMHEHHI 3JIOYMHIB B OpPraHi30BaHil IpyIi.

26. Komis pimenns Kayncekoro obnacHoro cyny He Hamana Cymy.
OpHak 3 #oro omucy B MOJAJBIIOMY PIIIEHHI amessuifHOro cyay (IuB.
INYHKT 28 HUXK4Y€) BUIHO, 110 HA MOYATKy OMMCOBOI YAaCTHHM PIIICHHS, SKa
BIZITBOPIOBAJIa 3BUHYBAYEHHS 1110/10 OOBUHYBAYEHOTI'0, SIK L€ MPEJICTABICHO
B OOBHHYBQJIbHOMY BHCHOBKY, 3a3Hau€HO, O[O0 CTOCOBHO KOXKHOTO
OOBHMHYBa4YeHHsI KOKEH 3 OOBMHYBAu€HHMX MisIB 3 TPYIOI0 CIIBYYaCHUKIB,
mo cxiaagamcs 3 Y.M., 3asBruka, L.P., JJL, T.®., C.IL, O.1., AN Ta
IHIII. 371a€ThCS TaKOX, IO 3rOAOM I TBEPKEHHS OYyJI0 MOBTOPEHO B
OMHCOBIN YaCTHHI PIIEHHS K YaCTUHU BUCHOBKIB CYIY.

27. 3asBHuns Oyna BUKJIMKAaHa B SKOCTI CBIKA J0 CyQy MepIIoi
1HCTaHIIIl, ajle BOHA BIIMOBHJIACS JaBaTH MTOKa3aHHs Ha Tii MiacTaBil, IO 1S
crpaBa Oyia MoB'si3aHa 31 CIIPaBolo, y sIKiii BOHA OyJia Mi03pIOBaHOIO (IMB.
MYHKT 7 BUIIE).

28. 8 TpaBHs 2017 poky anensiiiiHUiA Cya CKacyBaB Iie PILICHHS Ta
BUIIPAB/IaB yCiX OOBMHYBAYEHHUX Ha ITIICTaBl HEIOCTATHOCTI JOKA3iB, MI0JI0
BUMHEHHS OY/Ab-KOr0 KpPUMIHAJIBHOTO IpaBonopymieHHs. Hackinbku 1€
CTOCYETHCSI JAHOT CIIPaBH, Cy/] IOCTAHOBHB:

“B  ommcosiii 4wactuHi (pimenHs KayHacbkoro o0iacHOro Cymy)
3a3HAYAETHCS, 110 Cy/1 HepIioi iHcTaHiii Bcranosus, o (I.T., LA, P.H., xommnanii
II. ta xommanii C.C.) BYMHWIM KpHUMiHAJbHI NPABOMOPYLICHHS, 3a fAKi IX
3BHHYBayyBaJM, [Iil0OYM B OpraHizoBaHiii rpymi, mo ckiagaetecs 3 (Y.M.,
sasiBHEKa, LP., IJL, T.®., C.II., O.Ji., A ta inmi). OxHak 1eii BHCHOBOK Cy/Iy
nepuIol IHCTaHIIT He TPYHTYEThCS Ha JIOKA3aX ...
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Sk Bxe OyJo cKazaHO, MaTepiain IOCYI0BOTO PO3CIiyBaHHS Y il cripaBi
OyJo BHINEHO 3 iHIIOTO KPUMIHAIBHOIO TPOBAPKEHHS HIOAO 3BUHYBAueHb Yy
MiapoOIeHH] TOKYMEHTIB Ta MIaXpaiCTBi il Yac HapaXyBaHHS Ta CIUIATH IMOAATKY
Ha JIOJIaHy BapTICTh, B SKUX O(ImiiHI MOBIJOMJIEHHS TPO T, IO BOHU €
migo3proBanumMu, Oyino BpydeHo Y.M., saseaumi, L.P., J.JI., T.®., C.IL., O.fI.,
A.fI.). .. KpuminanwsHa cripaBa npotu U.M., 3asBuui, .P., [1.JI., T.®., C.II., O.fI.,
A.JA. mo/0 3BUHYBayYeHb Yy MiAPOOICHH] JOKYMEHTIB Ta IPUBIACHEHH] OJATKY HA
JOJJaHy BapTiCTh L€ HE PO3IISIAIOThCA Yy Cyai mepmoi iHcraHmii (BimbHIOCEKHN
oOmacHuii cyn). Jokasum y wiii cmpaBi A0Ci BHBYAIOTBHCSA, 1 PIMICHHS PO
00BHHYBauEHHS POTH BHIIE3TaIaHUX OCi0 HE MPUUHATO. TaKuM YHHOM, OCKIJIBKH
MaTepiajiu JOCYJOBOTO PO3CIiqyBaHHS OyJi0 BHAIIIEHO CTOCOBHO OcCi0, a HE Ha
moao0  (akTiB  3JI0OYMHIB, OCKIJIbKM KpPHMIHAJIbHE MPOBADKCHHS, 3 SIKOTO
BIJTOKPEMJICHO JTaHi MaTepiaiw, Ha ChOTOJHI HE PO3Tisiaiachk CyJ0OM, MOXKIUBICTh
BCTaHOBJICHHS BCiX OOCTaBHH 3JI0YHHIB, HIONTO BUNHEHUX CITIBYYaCHUKAMU, y IIiH
CrpaBi CyTT€BO OOMeXeHO. Maroun Ha yBas3i, [0 MPOBAKEHHS B Cy.Ii
aneNsniiHol  1HCTaHIii oOMexeHo He Jumie crarrero 255 KpumiHaimbHO-
MpoIeCyanbHOTO Komekcy, a # crarreto 320 mporo Kopekcy (cmpasa
PO3IIISIAEThCST  JIMIIE CTOCOBHO OOBMHYBaueHHX (IZO3PIOBAHMX) Ta THX
37I0YMHHUX [isiHb, sIKI OyJlW mepeAaHi 10 cymy sl PO3TIsiLy) amesiiiHOTo
CyIy... HE MOK€ BHBYHTH BCi OOCTAaBWHHU CTBEP/KYBAHHX 3J0YHHIB 1 HE MOXKE
BCTaHOBUTHU IisiHHS Ta posi Y.M., 3asBHuka, [.P. Ta /I. JI. y BunHeHHI HMOBIpHUX
370YWHIB. SIK HaAcCHigoK, y I cropaBi Hapa3i HE MOXIIHMBO BCTaHOBHUTH
KpUMiHAIIbHY BiAIOBiAAIBHICTH, (POpPMY CHiBYYacTi Ta iHII MHUTaHHS, MOB'A3aHi 3
BUIIE3ra]aHUMH 0CO0aMH, SIKi HIONTO Opalii y4acTh y 3II0YMHHIN MisTbHOCTI” .

E. IlpoBaf:keHHs1 IPOTH iHIIKMX OCi0

29. YV HeBCTaHOBIIEHI JaTH I’ ITh 1HIIMX PO3CJIiJyBaHb MPOTHU AECATH
ocil0 Ta KOMMaHI¥ OyiaM BHUAUIEHI 3 OCHOBHOTO KPHMIHAJIBHOTO
npoBakeHHA. [Hopmartis mono X po3risay y cyai He HajJaHa.

F. IIpoBajkeHHs NPOTH 3aiBHUKA

30. 21 ciuns 2014 poky 3asBHMKOBI OYyJO BpYYEHO OCTaTOYHE
MOBIIOMJIEHHSI MNP0 Mi03pYy, SKE MICTHIO MO CyTi Ti K Camo
OOBHHYBA4€HHS, IO 1 paHimie (AUB. MyHKT 7 BuUle). B Toi ke neHb ii
nonuTand. BoHa 3amepeunsia CBOIO BHHY 1 BIMOBHWJIACS BIATIOBIAATH Ha
3aMyuTaHHS.

31. 17 xBitHa 2014 poky HpoKypop ckiaB OOBHHYBaJIbHHI aKT
npotu 3asBHuka U.M., LP., JIJL, O.K. Ta AWM. Bin crBepmkyBaB, 110
3asBHUK SIK KEPIBHUK OpraHi30BaHOi I'pymH, 10 CKiIagaeTbes 3 Hei, U.M.,
LP., IJL, O.XK. i AJL., i six ocoba, BimOBiqanbHA 3a JeKiIbKa KOMIAHIi,
NPU3HAYEHUX IS MPUKPUTTS 3JI0YMHHOI AISUIBHOCTI, MAPOOIsiiIa paxyHKH-
¢daxTypu Ta iHII OyXraaTepchKi JOKYMEHTH, BUAAHI Ha iM'S IIUX KOMIaHiMH,
1 TMM caMUM Jomnomaraja 0araTbOM IHIIAM KOMIIAHIsIM, SKI TaKO0XK
3BuHYyBaueHo, moHaa 6 000 000 mutoBchkux nuTiB (LTL) (mpubmuzuo 1 700
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000 eBpo (eBpo)) 13 HECIUIAYEHOTO IMOAATKY HA JOJaHy BapTicTh. Y
00BHHYBaJIbHOMY aKT1 3a3HAa4YaJIOCs, 110 JJOKa3W MPOTH 3asBHUKA BKIIIOYAIIH,
cepes IHIIOTO, JTOKa3u y KpuMiHaNbHIK crpasi npotu B.J[. Ta komnanii 1.
Ta KpuMiHaiapHIK crpaBi npotu B.C. Tta P.H. (muB. mynktu 9-23 Buiie), a
TAaKO)X KpHUMIHAIbHI CIpaBH MPOTH KUIBKOX IHIIMX o0ci0. 3asBHUKA
3BUHYBa4YyBaJId y IIAXpaiCTBl, MPHUBJIACHEHHI MaiHa, Jierami3amii MaitHa
OJIEPYKAHOTO BHACIIZOK 3JI0YMHHOI TISTBHOCTI Ta MigpOOJICHHI TOKYMEHTIB,
BUMHEHHUX OPraHi30BaHOIO TPYIOI0, B SIKOCTI OpraHi3aTopa 4u MOCOOHHKA,
K e nepenadadeHo cratrsamu 24 nyHktamu 4 ta 6, 25 myHkrom 3, 182
nyHktoM 2, 183 mynktom 2, 216 nynktom 1 1 300 mynkrom 3
KpumiHaaIbHOTO KOJEKCY.

32. 30 xBitHs 2014 poky cnpaBa Oyna nepeaaHa 10 BilbHIOCEKOTO
00J1aCHOTO CYIy ISl PO3TIISIAY IO CYTI.

33. 5 ciyns 2018 poky Bci 0OBHHYBa4Y€HI MPOCUIU CYHA 3aKpUTH
KpUMiHAJIbHE MTPOBA/KEHHS Y 3B'SI3KY 13 3aKIHYEHHSM CTPOKIB JTaBHOCTI.

34. 23 ciuns 2018 poky cyn 3aKpuB KpUMIHAIbHY CIpPaBy MPOTH
saseauka U.M., LP., JIJL, O.K. Ta A.J. y 38'13Ky i3 3aKiHUCHHSAM CTPOKiB
naBHOCTI. BiH 3a3HauaB, 110 KpUMiHaJIbHI MPABOMOPYIIEHHS] HIOUTO Oynu
BunHeHi y 2005-2007 pokax, 1 HaBiTh 3a HAHOUIBII TSHKKHM
0OBHHYBAaYEHHSM POTH OOBHHYBAu€HOT'O CTPOK JABHOCTI CTAHOBUB JIECSATh
pokiB. Cyn 3ayBaxkuB, IO HeMae iHQopmalii mpo Te, MO0 XTOCh 13
OOBHMHYBAaYE€HUX BYMHMB HOBI KPHMMIHAJIbHI MPABOMOPYLUIEHHS MPOTATOM
BIJIMOBIAHOTO Tepioy ado Mpo Te, [0 BIH YXWISABCS BiJ BiJ JOCYI0OBOTO
ciiacTBa abo cyay.

BianoBigHO, MpoOBa/KEHHsI Yy CHpaBi MO0 BCiX OOBHHYBauYCHHX
OyI10 3aKpUTO.

Cxoxe, 110 1€ pIllIEHHS He 0YJI0 OCKap>KEHO Ta CTAJI0 OCTATOYHUM.

II. BIAIIOBIAHI HAIIOHAJIBHE 3AKOHOIABCTBO TA
[TPAKTUKA

Koncruryuiiini Ta 3aK0H01aBYi M0JIOKEHHS

1. Koncmumyyis
35. BignosinguHi nonoxenns Koncruryuii JIutoscekoi PecriyOiiku:

Crartsa 31
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Ocoba BBaKa€ThCsSd HEBHUHYBATOK JIOTH, JOKH il BHUHHICTH HE
JIOBEJICHA y BCTAHOBJICHOMY 3aKOHOM IIOPSJKY 1 HE BH3HaHA BUPOKOM
cyny, 1110 Ha0yB 3aKOHHOI CHJIH.

Ocoba, oOBMHYBauyBaHa Yy BYMHECHHI 3J0YMHY, Ma€ IpPaBO Ha
BIIKPUTUH 1 CHpaBeAJMBUA  pO3IJsA 11 CHpaBH HE3ANCKHHM 1
0E3CTOPOHHIM CYIOM.

Oco0i, migo3proBaHiii y BUMHEHHI 3JI0YMHY, ¥ OOBHHYBauyBaHil
0co0i 3 MOMEHTy iX 3aTpuMaHHA ab0 NEpIIOTrO JOMHUTY TapaHTYEThCS
NPaBO Ha 3aXHCT, a TAKOX MPABO MATH aJBOKATA.

Crarra 109

“IIpaBocynns y JIutoBebkiit Pecy0utinii 31iHCHIOETHCS JTHIIIE
CyJlaMH.

Cynas Ta cyau IpH 341HCHEHH] TPaBOCY/IIS € HE3aIeKHUMMU.
Cyaui ipu po3TJIsifii CrpaB MiAKOPSAIOTHCS TITHKU 3aKOHOBI.

2

2. KpuminanoHo-npoyecyanvhuii Kooekc

36. ITynkr 6 crarti 44 KpumiHaibHO-IPOIECyaIbHOIO KOJEKCY
nependavae, 10 TOM, KOro MiAO3PIOI0OTH ab0 OOBUHYBAUyIOTh Yy
HNPUYETHOCTI 10 CKOEHHS 3JI0YMHY, 3aJIMIIA€THCSI HEBUHYBATUM JIOTH, TOKH
fioro BuHa He Oyze MOBeJeHa Y BCTaHOBJICHOMY MM KomekcoM mopsiaxy,
a0o 3aTBEp/AKEHHS CYyJJOBOI'O BUPOKY.

37. Crarta 170 § 4 (1) nependadae, mo pimieHHs Mpo 00’ €THAHHS
YM BHJUIEHHS MaTepiajiB JOCYJOBOIO pO3CIiyBaHHSA MPUUMAEThCS
BUKJTIOYHO TPOKYPOPOM.

38. Ilynkr 1 crarri 255 mepenbauae, 1o CyJ pO3IIISIaE CIpaBy
JIMIIE CTOCOBHO THX OOBHHYBAY€HHUX, KM BHUCYHYTO OOBHHYBAau€HHS Ta
TUX 3JIOYMHHUX JIisTHb, K1 Oy/IM nepeaani KoMy Ha pO3IJIsi.

39. Crarri 304, 305 Ta 307 mnepenbavaroTh, IO PILLIEHHS
CKJIQIA€ThCS 3 TPHOX YACTHH: BCTYMHOI (jZanginé), omucoBoi (aprasomoji)
Ta Pe30IIOTUBHOI (rezoliucing).

VY BCTymHIlM yacTHHI, cepes IHIIMX MYHKTIB, MOBUHHI OyTH BKa3aHi
JaTa Ta Miclle IPUWHATTSA PIllIeHHs, CKJaJa KoJjerii, iMeHa ocil, siki 6epyTh
y4acTb y CiIyXaHHi, iH(opMmalis Nnpo OOBHHYBA4EHOIO0 Ta 3aKOHOJABYi
MOJIOKEHHS, 3TIAHO 3 SKAMH OOBHHYBAYeHOTO MPHUTATHYTO  JIO
KPUMIiHAJIBHOT BiAMOBITaIbHOCTI (cT. 304).



10 SIHYHIKEBUYIECHE nporu JINTBU
PIINEHHA — OKPEMA TYMKA
© Iepexnax Onexcanapa [po3nosa, Bikropa Snumena,
Omnenu posnosoi, SAuu Tokaps, Hikitu YepBsikosa

OnmcoBa yacTWHAa OOBHHYBQJIBHOTO BHUPOKY ITOBHHHA MICTUTH
HactynHe: (1) oOCTaBMHM KPHMIHAJIBHOTO IPABOMOPYIICHHS, sKi Oyio
BU3HAHO cyaoM jaoBeaeHuMmH (jrodyta pripazintos nusikalstamos veikos
aplinkybés); (2) nmoka3m, Ha SKHX CyJ TIPYHTYBaB CBii BHCHOBOK, Ta
NPUYMHN HEBpaxyBaHHsS OyIb-AKHX 1HIIUX J0Ka3iB; (3) miacTaBu MpaBoOBOL
kBamidikaiii 3704nHIB; (4) MOTHBH YXBaJleHHs PIIICHHS y BHJI BUPOKY
(myskT 1 cratTi 305).

B pe3ontoTuBHIN YacTHHI OOBHHYBAJIBHOTO BUPOKY, Cepel 1HIIUX,
MOBMHHO OyTH 3a3HAYEHO TPaBOBl TMOJOXKEHHS, 3TIHO 3 SAKUMU
0oOBHHYBaYeHHI OYyB 3aCy/KEHUH, 1 TIOKapaHHS, AKE HOMY MOBHHHO OyTH
npusHavyeHo (myHkT 1 crarti 307).

40. Crarra 312 y nyskTi 1 nepenbdayae, mo anensiiiHi ckapru 3
NPUBO/Y HE3aKOHHUX IIOCTAHOB YU BHUPOKIB, YXBaJCHHUX 3 OyIb-SKHX
MiZICTaB Y MOTHBIB, Ma€ MPaBO MOJATU MPOKYpPOP, MPUBATHUI OOBUHYBaY,
3aCyJDKeHHH, HOro 3aXWMCHUK Ta 3aKOHHHH NpPEJACTAaBHUK, MOTEPIIHHA Ta
HOro MpeCcTaBHUK.

41. V myskTti 1 crarti 367 BCTaHOBIIEHO, IO ameJSiHY CKapry
MOJKE MOAATH MPOKYPOp, MOTEPIiNil ab0 HOro MpeacTaBHUK, 3aCyKEHHUH,
BHITpaBAaHa ocoba, ocoba, M0A0 SKOI 3aKPHUTO CIPaBY, HOr0 3aXUCHUK UM
3aKOHHMN TIPE/ICTAaBHUK, IUBIIPHUI MO3MBay, IUBUIBHUKA BiAMOBiAad, iX
NPEJCTaBHUKH, 3acTaBOJaBelb, 0co0a, MaiHO YW AaKTHBH  SIKOi
KOH(]iCKOBaHO 200 HOro npeacTaBHUK.

42. IlynkT 3 cratTi 3 nependayae, 110 AKILO BCTAHOBJIEHUIH 3aKOHOM
CTPOK JaBHOCTI 3aKiHUMTHCS MicCIs Mepeaadi CipaBy Ha po3rilsia 0 Cyay Ta
OOBHHYBAaYCHHUU MPOCUTH TMPOJOBXKUTH KPUMIHAIBHE MPOBA/KEHHS, CYII
IPOJIOBXKYE PO3IJs CHOpaBU Ta NpuilMae pilleHHS abo Mpo 3aKpUTTS
crIpaBH abo Mpo BUIIPaBAaHHS OOBUHYBAu€HOTO.

3. Husinbhuii kooekc

43. Crarrsa 7 HusineHoro xonekcy 1964 p., sika nisna go 1 numHs
2001 poky, 3 IEBHUMU 3MiHaMH, 1110 NepedoayveHi y BIAMOBIIHUX YaCTHHAX:

CrarTa 7. YecTh Ta rigHicTh

“Ocobu um opranizamii MalwTh TPaBO 3BEPHYTHCS 1O CYyIy 3
IPOXaHHSIM HaKa3aTH CIPOCTYyBaTH 1H(OpMaIlilo, sKa € MOMHIKOBOIO Ta
IIKOUTh I1X YeCTI Ta TIMHOCTI, SKIO o0co0a, SKa TOLIUpUiIa IO
iH(opmartlito, He TOBeE, 1110 BOHA TOMUIIKOBA
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44. Crarta 2.24 HusinpHOro koaekcy 2000 poky, mo aie 3 1 aumHs
2001 poky, mepenbayae y BiAMOBITHUX YaCTHHAX:

Crarrsa 2.24. 3axucr 4yecTi Ta rifgocri

“l. Ocoba Mae mpaBO BUMAratu B CyJJOBOMY IPOLIECI CIIPOCTYBaHHS
iHpopmarii, ska Oyna ONPWIOJAHEHA 1 SKa NPHUHIKYE HOTrO 4YecTh Ta
TIAHICTh Ta € TOMHJIKOBOIO, KpiM TIpaBa Ha BiJIIIKOJYBaHHS 3aBIaHOI
MaTepiaibHOl Ta MOPATBHOI IIKOJU. IIJISIXOM PO3MIIICHHS BHIE3a3HAYEHOT
iHpopMmamii y BiAKpUTOMY AOCTYMi ... IH(popmaris, ska ONpUIIOJHEHA,
BBYKA€THCS MIOMIJIKOBOO, SIKIIIO TUILKY BUIABEIb HE JOKAXKE MMPOTHIICHKHE.

2. SIKIo TOMMWIIKOBY 1H(OPMAILi0 ONPUIIOAHWINA 3aCO0M MacoBOi
iHpopmarii (BKIOYarOYM Mpecy, TejaebadyeHHs Ta panio), ocoba, ska €
¢irypnaTom my0utikaii, Ma€e mpaBo HaJaTH KJIOMOTAHHS PO CIIPOCTYBAHHS,
1 BUMararu, mo6 BignoBigHe mxepeno 3MI omyOikyBano BUIe3a3HAUCHE
CHPOCTYBaHHS OE3KOMITOBHO 200 ONMPHITIOAHMUIIO HOTO 1HIIUM YHHOM ...

9. IlpaBuia, BCTAHOBJIEHI LII€I0 CTATTE0, HE 3aCTOCOBYIOTHCS 0
CTOpIH CY/I0OBOTO MPOBAKEHHSI, IKI HE MOKYTh HECTH BIJIIIOBIAAIBHOCTI 32
3asBM, 3poOJIeHI MiJ 4Yac CyAOBOro 3acifaHHs, abo iHQopmalito, 10
MICTUTBCS B CYZJOBUX JOKYMEHTax.”

45. Cratts 6.272 [usinbHoro konekcy 2000 poky nependadae:

CrarTs 6.272. BinnoBigaabHicTh 32 IIKOAY, 3aNI0AiAHY
He3aKOHHUMH JisIMH IOCA0BHUX 0Ci0 opraHiB 10Cy10BOro
po3ciiiayBaHHsl, IPOKYPOPIiB, CYIdiB Ta CyAiB

“]. Illkoma, 1m0 BMHHKIA ab0 3aBJaHa BHACIIIOK HE3aKOHHOI'O
3aCyJUKeHHs, HE3aKOHHOTO TpPUMaHHsA IIiJf BapTOl, IPOTHIpPaBHE
3aCTOCYBaHHS MPOIECyalbHUX 3aXO0/iB y BUKOHABYOMY IPOBAKEHHI, 200
HE3aKOHHOTO HAKJIAJCHHS aJMIHICTPATUBHOTO CTSTHEHHS (apemry),
BIJIIIKOJIOBY€ETHCS JIEP/KABOI0 Y MOBHOMY 00CS31 HE3aJIEKHO B BUHHU
MOCaJ0BUX 0Ci0 oOpraHy JOCYJOBOTO pO3CIiAyBaHHS, IOCAJOBHX OCI0O
POKypaTypu abo CyIiB.

2. JlepxaBa y moBHOMY OOCS31 BIJIIIKOJOBY€E IIKOAY, 3aBJIaHy
MPOTUIIPABHUMH JIISIMUA CYAJI YU CYNy, SKUH PO3IIIsiae MUBLIBHY CIIPaBy,
SKIIO IIKOJA 3arojisiHa 3 BHHM CaMoOro Cyaai 4d Oyab-sfkoi 1HIIOL
M0CcaI0Boi 0COOU Ccyay.
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3. Kpim marepianpHOi ImKOAM, TOTepmiia ocoba Mae MpaBo Ha
BI/IIKOTYBaHHSI MOPAJIbHOI IIKOIH.

4. SIkmo MmKOAy YMHCHO 3aBJIaHO OPTaHOM JIOCYJOBOIO CIIiJICTBa,
M0CaJ0BUMHU ocOaMU OOBHHYBau€HHS 4H Cyny abo CyAliB, IepikaBa, Micis
BIJIIKOJyBaHHS TaKOi Ma€ TMpaBO BXHUTH 3aXOIiB MPOTH BIAMOBIIHUX
MOCaJOBUX OCI0 TMpPO CTSATHEHHS, Y TOPSAIKY, BCTAHOBJIICHOMY
3aKOHOZABCTBOM, CYM, TIpO SIKi HICTbCSA, y pO3MIpi, BCTaHOBICHOMY
3aKOHOM.”

B. [IpakTuka HALIOHAJBLHUX CYiB

46. Y mocranosi Bing 29 rpynus 2004 poxy KoncrutyuiitHuii cyn
NPUIHAB PilICHHS:

“IIpe3ymmiiisi HEBMHYBATOCTi, BUKIaJeHa y myHKTi 1 crarti 31
KonctuTywii, € onmHiero 3 HaWBaXJIMBINIMX TapaHTid  peamizamii
CIpaBeNJIMBOCTI B JeMokpatuyHiii nepxkasi. lLle dyHnamentanpHmit
NPHUHIIAIT 3IMCHEHHS TMPaBOCYANS Yy KPUMIHAIBHHUX CIpaBaX, BaXKJIMBA
rapanTis mpaB 1 cBoOon moauHu. Oco0a BBakaeTbCs HEBHUHYBATOK ¥
BUMHEHHI 3JI0YMHY JOTH, IOKH ii BUHA HE Oy/i€ T0BE/ICHA Y BCTAHOBJICHOMY
3aKOHOMABCTBOM TMOPSAJAKY 1 BiH 4YM BOHAa He Oy/ae BH3HAHA BHUHHOKO
pILIEHHSIM CyAy, sfike HaOpano 3akoHHOI cuiH. [Ipe3ymmiiisi HeBUHYBATOCTI
HEPO3pPUBHO MOB'S3aHA 3 TMOBArol0 Ta 3aXHWCTOM IHIIMX KOHCTHUTYIIIHHUX
mpaB 1 CBOOO JTIOJIMHU, a TaKOXK HaOyTuX mpaB. OCOOJMBO BaXJIUBO, 00
JIep>KaBHI YCTAaHOBH Ta TIOCaJoBI 0COOM TOBaXadd MPE3YMIILIO
HeBuHyBaToCcTi. Ciil 3a3HAuMTH, 10 TPOMAJCHKI iS4l MOBUMHHI B3araini
YTPUMYBATHCS BiJ] IOCUJIAHHS Ha 0COOY SIK 3JIOYMHIII J0 TUX Mip, AOKH il
BUHA Yy BYMHEHHI 3JI0OYMHY He Oyje JOBEIeHa Y BCTAaHOBICHOMY
3aKOHOABCTBOM MOPSJKY 1 BiH UM BOHA OyJ/ie BU3HAHA BUHHOIO PIllICHHSIM
cyny, sike HaOpaJio 3aKOHHOI CHJIM. B 1HIIOMY BHITQJKy JIOJChKA YECTh 1
TiIHICTh MOXKYTh OyTH MOPYIIEHI, a IpaBa 1 CBOOOAM JIIOAMHUA MOXKYTh OYTH
migipBaxi.”

47. Y cBoeMy OISl HallOHAJIBHOI CYIOBOi  MPAKTHUKH,
onyOmikoBanomy 25 uepBHs 2009 poky, Bepxoumii Cyn niimon
BHUCHOBKY, IIO0 BUMOTa CyAy pO3MJIIHYTH KPHUMIiHAJIBHY CIHpPaBy JIHIIE
CTOCOBHO THUX OOBHMHYBau€HHX, SIKIi Oylu mepenaHi HOMy Ha pO3IIIA,
BUKJIQZIeHUH y MyHKTI 1 ctarti 255 KpuMmiHanbHO-TIpoIiecyaibHOr0 KOAEKCY
(muB. myHKT 38 BHIIE), HE 3a00pPOHAB Cyy MEPEBIPATH, UM BIIMOBIIAIOTH
noii  TpeTix oci0 3akoHy, B 00cs31, HEOOXIAHOMY [JIsl BU3HAUYECHHS
KPUMIiHAJIBHOI BiANOBIAATBHOCTI 0OBHHYBaueHoro. OJHAK pilleHHS He
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Moke BKItouatu ¢pasu ((nuosprendyje negali biiti formuluociy) (Bupok He
MOK€ MICTUTH (OPMYIIIOBaHHS)), SKi BCTAHOBIIOBATU O BUHHICTH TPETIX
0ci0 y BUMHEHHI 3JIOY4MHHUX [IsHb, 32 BHHATKOM OCI0, SKi BxXke Oynu
3acy/KeHi a00 3BUIBHEHI BiJl KpUMIHAIBHOT BiAMOBITATBHOCTI.

ITPABO

CTBEPJI)XEHHE ITOPYILIEHHS CTATTI 6 § 2 KOHBEHLIIT

48. 3agBHUK CKapXKHBCSA Ha pIlIEeHHS Cyay, HOpUHHATI Yy
KpuMiHaIbHOMY TpoBapkeHHl npotu B.Jl. 1 kommnanis /. ta Ti mpotu B.C.,
P.H., B.b. 1 xomnanii A. ta C. 0gHO3HAYHO 3asBUJIM, [0 BOHA BUYMHUJIA
KpUMiHAJIbHI 3JI0YMHU SIK YYaCHHK OPraHi30BaHOI IPYIH, HE3Ba)Kalouu Ha
Te, 110 il HIXTO HE BH3HAB BUHHOIO B IMX 3J0uMHax. BoHa cnmpanacs Ha
nyHKT 2 ctarti 6 KoHBeH1ii, skuii rinacus:

“KoxkeH, KOro OOBHMHYBa4€HO Yy BYHHEHHI KPUMIHAIBHOTO
MIPaBOMNOPYILICHHS, BBAXKAETHCS HEBUHYBATHM JIOTH, JOKH HOro BUHY HE
Oyze 10BeCHO B 3aKOHHOMY HOPSIKY .

A. JloBoau CTOpiH
1. Ypao

49. Ypsa cTBep/pKYBaB, 110 3assBHUL Masla MOXJIUBICTh 3aXHUIIATH
cebe y KpHUMIHAJBHOMY IpPOBa/KEHHI NpoTH Hei. Bonu 3asgBunm, 110
3asBHHMKA OyJI0 TIOBIIOMJICHO PO MiJI03py 110710 Hei 25 xoBTHS 2007 poky
(IMB. MyHKT 7 BUINIE), 1 TOMY BOHAa MOTJa 3aXMILATH CBOI IpaBa MiJ 4Yac
JOCYJIOBOTO CHiICTBA. YDA MiJKPECIUB, IO PIlIEHHS, NPUHHATI MPOTH
CHIBYYaCHHUKIB, HE Malu €(EeKTy MEpPEeOoLIHKH I CYMAIB, SIKI PO3IJIsiIaiu
CHpaBy MPOTH 3asiBHHUKA, SIK CBITYUTH TOM (akT, IO CIIJ4l 3aXOAU ILIOJ0
3asiBHUKa Oy/lM “IHTEHCHUBHO MpPOBEIEHI” 1 IO cama 3asBHUIL Iojala
«YUCJICHHI» KIOMOTaHHS 10 BiMbHIOCKKOTO 00JaCHOTO CyAy HIOJ0 TOCTYITY
70 MaTepiajiiB ClpaBU Ta BKJIIOYEHHS HOBUX JOKa3iB - Ypsan HagaB Cyny
KOIII0 OJTHOTO KJIOTIOTaHHS, MOJAHOro 3asgBHUKOM 17 BepecHs 2015 poky,
I0JI0 3aJTy4€HHSI HOBHUX J0Ka31B 70 MaTepiajiB CIpaBU. Y psij CTBEPIKYBaB,
110 B I[bOMY IPOBA/KEHHI 3asBHUI MOTJIa OCKApKUTU (PAKTH, 110 JIeKATh
B OCHOBI CY/IOBUX DillI€Hb, MPUHHATUX 1100 ii CHIBY4YaCHUKIB; OJHAK BOHA
11bOro He pobuia. Takok BOHA HE CKapXKHJIacs Hi Ha sIKe TIOPYIIEHHS CBOTO
IpaBa BBa)XKAaTHCS HEBUHYBATOIO.

50. Ypsa Takoxk CTBEpAXKYBaB, IO caMa 3asBHULS pa3oM 31 CBOIM
CHIBYyYaCHMKOM TMpocusia  BilbHIOCBKMH  00macHUl  Cyl  3aKpUTH
NpOBa/DKEHHS TNPOTU HEi 3a CTpokamMu JaBHOCTi. OJHAaK HallioHaJbHE
3aKOHOJABCTBO JIO3BOJIWJIO CyJaM IPOAOBXKYBAaTH PO3IVISJ CIpPaBH MICIHsA
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3aKiHUEHHS CTPOKY MJAaBHOCTI Ha BHMOTY OOBHHYBAa4E€HOTO, 1 B TaKuX
CUTYallsIX CyJl MOXKe a00 yXBaJIMTH BUIIPABIYBaJIbHUNA BHUPOK, 00 3aKpUTH
NPOBA/KCHHSA, SKIIO BUMPABAAIbHUNA BUPOK HE OyB OM MOXKIUBUM (IHB.
nyHKT 42 Buie). BianoBigHo, 3asgBHMLIE MoOIVIa HONPOCUTH  CYyX
MPOAOBKUTU PO3IJISLA ii ClipaBH. YPsI CTBEPIKYBaB, 110, AKIIO LBOTO HE
3po0uia, TO TUM caMUM BOHA MEpemiKo/pkalla cyjaaM 'yCyHyTH Oyab-siKi
CyMHiBH" CTOCOBHO IOCHJIaHB Ha CBOIO BUHY, BUHECEHI Y PIIICHHAX OO ii
CHIBYYaCHUKIB.

51. Ypsin Tako 3a3HAYUB, IO 3asBHUIIS MOTJIA MOJATH [IUBUILHUN
MO30B MPO BIALIKOAYBAaHHS IIKOAW 3a MOPYLIEHHS i 4ecTi Ta TiAHOCTI.
Bonun HaBenu aBa NpUKIAAM BIAMOBIAHMUX CHpPaB Tepeja HaliOHATbHUMH
CyJaMH:

- ¥V nepmioMy BHUMNAAKY IO3MBA4 CKap»HUBCS, O HOro0 4YeCTh Ta
riaHicTh Oynu mopyleHi Horo poboToaBiieM, 0OJACHOIO MOIILIEI0, sKa
3asBHWJIA i Yac AMCUMIUTIHAPHOTO PO3CIiyBaHHS, IO MO3WBAa4 BUMHHUB
NEBHI KpUMiHAJbHI [TPAaBONOPYILICHHS, HE3BAXKAIOUU Ha Te, 110 Ha TOH uac
BiH He OyB 3acymkeHHH 3a Oynb-ski momiOHi 3mounHH. 14 xoBTHS 2010
poky KayHcbkuit obnacHuil cyn, crnuparounch Ha ctartio 7 LluBinbHOrO
Kogekcy 1964 p. (muB. myHKT 43 BWIIE), BU3HAB, 10 OYJIO MOPYIICHO YECTh
1 TiAHICTh MO3MBaya, 1 HpucyauB Homy mnpubauzno 2900 eBpo Ha
BIJIIIKOTYBAaHHSI MOPAJIHHOI IIKOAM 3 MO, Ypsijl 3asiBUB, 110 1€ PIIICHHS
He OyJI0 ocKap)keHe Ta HaOpaJio 3aKOHHOI CHIIH.

- YV JpyroMy BHIAJAKy IIO3MBAad CKap)KHUBCS, IO HOT0 IpaBo
BBAXXATUCS HEBUHYBATUM OYyJIO MOPYIIEHO CYJaMH, sIKI BIAMOBHIIUCSA HOMY
y KJIONOTaHHI MpO BIJHOBJIEHHS KPUMIHAJIbHOI CIpaBH MHPOTH HHOIO; Y
IIbOMY KPUMIHAJIIbHOMY IPOBa/KEHHI 3asiBHUKA OyJI0 3BUIBHEHO BiJ JESIKUX
00BHMHYBa4Y€Hb MIPOTU HBHOIO, a CIIpaBa CTOCOBHO IHILIMX 3BUHYBaueHb Oyla
3aKpHUTa, OCKUIbKM  BIANOBIAHI  MiHHA Oynau  JA€KpHUMiHAaTi30BaHi.
BinMoBsit04M y TOBTOPHOMY BIIKPUTTI KPUMIHAIBHOIO MTPOBAJKEHHS, CYA
IIOCTAaHOBUB, Cepejl IHIIOro, M0 L€ TPOBAaUKEHHsA OyJIo BIAKPUTO
“BHACNIJIOK MPOTUIPABHOI [ISJIBHOCTI 3asBHMKA” 1 10 BOHU Oynu
NpUIIMHEH] 3 He3abe3neuyBanbHUX MifcTaB. Cnuparodnchk Ha cTarTio 6.272
[MusineHOTO KONekcy 2001 p. (nuB. MyHKT 45 Bulle), MO3UBAY 3BEPHYBCA 110
CyZly 13 BUMOT'OIO MPO BiAIMIKOAYBaHHS MOpasibHOI mKoAu. 23 rpyaHs 2008
poky BepxoBuuit Cyn BIAXWIMB MO30B, BCTAHOBHUBIIH, 110 OCKap>KyBaHe
pillleHHsT CyIy MPOCTO KOHCTaTyBalo (akTH, SKi OylIM BCTaHOBIEHI Y
KpUMIHAJIbHOMY TPOBA/KEHHI MPOTH MO3MBaya, aje HE BHU3HAJIM HOro
BUHHUM Yy OyJIb-SKUX KpPUMIHAJBbHUX 3J0YMHAX 1, TaKUM YUHOM, HE
MOPYIIMIIN HOTO MTpaBa BBAKATHCh HEBHHYBATHM.

52. VYpsa TakoX HaJaB TPU MPUKIIAIU CIPaB, KOJH B paMKax IbOTO
K TIPOBAKEHHS BHIII CyId 3000B’sA3alu BWIYYUTH (DOPMYITIOBaHHS 3



JANUSKEVICIENE v. LITHUANIA JUDGMENT — SEPARATE OPINION 15

pillIeHb HIDKYUX CYJIIB, K1 HE BiMOBIJAIM MPE3yMIIIlii HEBUHYBATOCT1, 200
BiIMOBIUJIHCS BiJl TAKUX CITPAB JIJIsl TOBTOPHOTO PO3TIISTY.

53. BigmoBimHo, Ypsja CTBEp/KyBaB, IO 3asBHHI HE HajaBaia
JUTOBCHKUM CYAaM MOKJIMBOCTI BUIIPABJISITH WMOBIpHI MOPYIIEHHS ii 1pas,
1, TAKAM YHUHOM, ii cKapry HeoOXigHO OyJ0 BIAXWIMTH BIAMOBIIHO 10
nynkty | crarri 35 KouBeHumii mnpo HeBHYEpHHICTh €(EeKTUBHUX
HalllOHAJIBHUX 3aCO0IB IIPABOBOTO 3aXHCTY.

2. 3aaenux

54. 3asBHHUL CTBEp/KyBaja, II0, HE MAalO4H MPOLECYalbHOTO
CTaTycy y KpUMiHaJIbHHUX CIpaBax MPOTH ii CIiByYaCHHUKiB, BOHA HE Maja
MO>KJIMBOCTI 3aXMILNATUCh Bii OOBUHYBa4€Hb Ta OCKAp)KyBaTH 3asiBH, IO
CTOCYIOTBCSL 11 Y BIANOBIAHMX CYIOBHX pilleHHAX. BoHa 3asBuia, IO
3aco00M 3axXUCTy, 3alpONOHOBaHI ypsiaoM (nuB. myHKTH 49-52 Buie),
CTOCYIOTBCSI BUKJIFOUHO CYJOYMHCTBA MPOTHU HEi, ajie 1ie He BIUIMHYJO O Ha
CyIOBi pillIeHHS, BUHECEHI MiJ 4ac MPOBAJKEHHS MPOTHU TPETiX ocid, B
AKOMY OyJIO IOPYLIEHO ii IPaBO BBa)KAaTUCSI HEBUHHOIO.

55. V BignoBiap Ha apryMeHT Ypsay Mpo Te, 1[0 BOHA MOBHUHHA
Oyna monaté 3asBy, MO0 CyJ TPOJOBXKYBaB pO3IIISLIATH il CHpaBy,
HE3BAXKAIOYM Ha T€, MIO0 CTPOKH JaBHOCTI 3aKkiHUWiHCcA (IuB. MyHKT 50
BHUIIE), 3asBHUILS 3asBUJIa, 110 MPOBAKEHHS MPOTU HEl TpuBasio OuIblIe
JIECSITH POKIB, MPOTITOM SIKMX BOHA 3a3HaBalla Pi3HUX 00OMEXeHb 0COOUCTOT
cBOOOIM, 1 TAaKMM YMHOM, BOHA TIOTOJMJIACS HA TPHUIIMHEHHS CIIPaBH 32
CIUTMBOM CTPOKIB JIaBHOCTI, III00 MPUMTUHUTH CTPEC 1 HE3PYUHOCTI.

B. Ouinka cyny

56. Cyn, mepm 3a Bce, pPO3IVIAHE 3alepedeHHd Ypsaay ULI0J0
BUUEPIIAHHS 3asIBHUKOM HaIllOHAJTBHUX 3aC001B TIPABOBOTO 3aXUCTY.

57. Cyn mNOBTOpIO€ 3arajbHi NPUHIMIN B IIbOMY BiJHOIIEHHI,
BUKJIQJICHI, 30Kpema, y crpaBi Byuxosuu ma inwi npomu Cep6ii ([BIT]
(momepenue 3amepeuenHs), Ne 17153/11 Tta 29 iwmmx, nm. 69-77, 25
6epesnst 2014 p.), 30kpemMa, 110 BiH MPU3HAYEHUN BiAIrpaBaTH cyOcuaiapHy
pOJIb CTOCOBHO HAIlIOHAJIBHUX CHUCTEM 3aXUCTy IIpaBa JIOAUHH. Tomy
JOIUTPHO, MO0 HAIIOHATBHI CYOU TIEHIOYEPTOBO Majl MOXKJIUBICTh
BUpIIYBATH TMTAaHHS CYMICHOCTI BHYTPIIIHBOIO 3aKOHO/AABCTBA 3
BuMoramu KOHBEHIIi€l Ta, SKIIO 3rOJ0M 3asBa BCe-Taku OyJe IMojaHa 0
CrpacOypra, €Bporneichbkuil CyJ MOBHHEH BHMKOPHCTOBYBAaTH II€PEBaru
MOTJISI/I1B HAIIOHAJIBHUX CYAIB, OCKIJIbKM BOHU NepeOyBaloTh y MPSIMOMY Ta
NOCTIHHOMY KOHTaKTi 3 CHJIAMM CBOIX KpaiH (IHB. cepell 0araThbOX 1HIIUX
oprauiB Biaagu bvopoenu npomu Cnonyuenoco Koponiscmea [BII], Ne
13378/05, § 42, €CILJI 2008).
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58. YV npomy BUNaAky Ypsa 3asBUB, cepei IHIIOTO, MPO Te, IO
3asgBHUISI Maja MOXJIMBICTh MOJATH IUBLUIBHUI II0O30B Ta OTpPUMATH
IPOILIOBY KOMITEHCAIIIIO 33 TOPYIIEHHS ii YecTi Ta TiIHOCTI (AUB. MyHKT 51
BHIILIE).

59. Panime Cyn BU3HAB, M0 3aci0 IHUBUIBHOTO 3aKOHOJABCTBA, B
MPUHIINI, MOXE BBa)KaTHCsl €(EKTUBHUM IMPOTH WMOBIPHUX MOPYIICHb
npe3yMiiiii HeBUHyBaTocTi (1uB. I yyanosu npomu boreapii, Ne 34529/10, §
178 (stomosipno nynkm 93), €CIUI 2013 (Butsr). Y KiIbKOX BHIIIKax
Oys10 3HAKACHO 3aCO0M 3aXMCTY, BCTAHOBIICHI IIMBUIBHUM 3aKOHOJIAaBCTBOM,
MPOMOHYIOYH MOKJIMBICTH OTPUMAaHHS TPOILIOBOI KOMIIEHCallli pa3oMm 3
PI3HUMH IHIIMMH TIPOLEAYpPAaMU BH3HAHHS a00 TMPUIMHEHHS IMOPYIICHHS
Mpe3yMIILii HeBUHYBATOCTi, HA0OYTH YMHHOCTI 3a 3MicToM KoHBeHI1 (1uB.
bab'sax ma inwi npomu Cnosauuunu (yxs.), Ne 73693/01, 30 6epesns 2004
p.; Mapxiani npomu @panyii (yxs.), Ne 30392/03, 27 tpaBua 2008 p. i
Pinesanvo npomu Xopeamii (yxB.) [komitet], Ne 14590/15 ta 25405/15, §§
54-56, 22 ciuns 2019 poky).

60. V miii cripaBi Ypsii HaBOAWB KiJbKa MPHKJIAJIB HAIIOHAIBHOT
CyIOBOi TMpaKTUKHU, B SKUX OCOOM CTBEpKyBalu, IO 3asBH, IO
NPEJCTABISIIOTh X BHHHUMHU y KPHMIHAJIBHOMY 3JIOYMHI, HMOPYIIMIH iX
4ecTh Ta TIAHICTh 1 OAMH 3 HUX JOCAT YCHIXy B OTPUMaHHI I'POIIOBOI
komneHcamii (auB. maparpad 51 Bume). Ha nymxy Cyay, UuBUIBHO-
npaBoOBUH 3aci0, BKazaHMH YpsoM, HE BUJIAETbCA HEE(HEKTUBHUM ILOJI0
CKapr 3asBHUIII Ha il IPaBO BBAKaTUCh HEBUHYBATOIO.

61. binpe Toro, y 1iif cripasi Cya He BUSIBIISIE KOAHUX BUHATKOBUX
00cTaBUH, sIKI MOTJIA O 3BUIBHUTH 3asiBHUKA BiJl 3000B'sI3aHHS CKOPUCTATHUCH
KOMIICHCAI[IfHUM 3aco00M, BH3HAYeHMM ypsiaoMm. ¥ 3B's3ky 3 muMm Cyn
MIOBTOPIOE, IO ICHYBaHHS TMPOCTHUX CYMHIBIB IMOJO IMEPCIEKTUB YCIIXY
NEBHOr0 3aco0y 3aXWCTy, IO OYEBUAHO HE JAPEMHO, HE € IMOBAKHOIO
MPUYMHOKO BIJIMOBH BHYEPIIATH IIeH 3aci0 BiMIIKOMyBaHHS (MB. Byuxosuu
ma inwi, yumosaue suwge, § 74, Ta Cxonnona npomu Imanii' (Ne 2) [BIT], Ne
10249/03, § 70, 17 Bepecus 2009 p.).

62. OpHak 3asBHUI HE TMOAaja UUBUIBHOTO MO30BY IPO
BIJIIIKO/TyBaHHS IIKOAM 3a MOPYIIEHHS ii 4eCTl Ta TAHOCTI (IUB. MyHKT 44
BUIIE), HI Mpocuia BigbHIOCHKHI 00JacHUI CyA MPOAOBKYBAaTH PO3TJIIs
KPUMIiHAJIBHOI CIIPaBH MPOTH Hel MICHS TOTO, SIK BOHA IMPOMYCTHJIA CTPOK
MO30BHOI JTAaBHOCTI 1 3BUIBHUB i 1100 pO3BIATH Oyab-sKi CYyMHIBH LIOJO ii
HEBMHYBATOCTi (IuB. BHIe MyHKTH 33, 34 Ta 42; nus., mutatis mutandis,
Aoonvgh npomu Ascmpii, 26 6epesns 1982 p., § 40, cepis A Ne 49).

63. 3Bakaroun Ha BuIeBHKIaaeHe, Cy/ BBaXKae, 10 3asBHUIIS HE
BUYEpHaja BHYTPILIHI 3aCO0M 3aXHCTy CTOCOBHO CBO€i CKapru BiOBIIHO
no myHkty 2 crarti 6 KonBenuii. Tomy BiH orosomye 1 ckapry
HENPUIHATHOO BiMOBIIHO 10 MyHKTIB | Ta 4 crarTi 35 KoHBeHuii.
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II. CTBEP/[)KYBAHE ITOPYIIEHHS CTATTI 13 KOHBEHLIIT

64. 3asBHUL TAKOXK CKapXKHJacs, IO y Hel He OyJ0 MOXIMBOCTI
OCKap KUTH CYJIOBI PIIIICHHS y CpaBaxX MPOTH TPETiX 0OcCi0, M0 BILIMHYJIO Ha
il mpaBo Ha Mpe3yMIIil0 HEBHHYBaTOCTi. BoHa He mocuianacs Ha SKech
KOHKpEeTHE 1moJioykeHHs1 KoHBeHITii.

65. Cyn, Oyayuu rocmojapeM XapaKTepHCTUKH, IO Mae OyTH
HaJaHa 3aKOHOM (akrtam crpasu (jura novit curia — cyo snae 3axonu) (IUB.
Paoomins ma inwi npomu Xopsamii' [BII], Ne 37685/10 ta 22768/12, §§
114 ta 126, 20 Oepe3ns 2018 poky), BBaxkae, 10 I CKapra MiAJsArae
pO3TIIAAy BiAmoBiaHO 10 cTarTi 13 KoHBeHIlii, y sKiii 3a3Ha4a€ThCs:

“Kosken, umi mpaBa Ta cBoOoau, Bu3HaHi B mid Komsewiii, Oyio
MOPYIICHO, Ma€ TMpaBo Ha e(OEeKTHMBHHN 3aci0 IOPUIAMYHOIO 33aXUCTY B
HAI[IOHAJILbHOMY OpraHi, HaBIiTh SIKIIO TaKe MOPYIICHHS OyJI0 BUMHEHE OCOOaMH,
SIKi 3IHCHIOBAIN CBOT O(illiiiHI TOBHOBaXKEHHS.”

A. IlpuiiHATHICTH

66. Cyn 3a3Hauyae, 10 I CKapra He € sIBHO HEOOTPYHTOBAHOK Yy
3HaueHH1 MyHKTY 3 (a) cratTi 35 KonBeHIlii, a TakoX HE € HEMPUIHIATHOIO 3
Oynb-aKuX 1HIIKX TiacTaB. ToMmy ii ciif BUSHATH MPUUHITHUM.

B. Cyrs
1. Ilo3uyiss cmopin

67. AprymeHTH CTOpIH OyJau BHUKIJIAIEHI B KOHTEKCTI CKapru
BiIMOBIAHO 10 MyHKTY 2 cTaTTi 6 KonBeHMii (quB. myHkTu 49-55 Buiie).

2. Iosuyia Cyoy

68. Cyn mnoBToproe, 1o cTarTs 13 rapaHTye HasBHICTh Ha
HaIllOHAJTFHOMY PIBHI 3ac00iB 3aXHCTy, 3a JOTMOMOTOK SKHX MOXHA
CKapKUTHUCA Ha MOpylieHHs mpaB Ta cBobon Kouenmii. OTxe, xoda
Jep’KaBU-yYaCHUKUA 1 KOPHUCTYIOThCSI TEBHOIO CBOOOOI0 pPO3CYAYy IpH
BHU3HAUEHHI TOTO, SIK caMe BOHHM OYyIyThb JOTPUMYBATUCS CBOiX 3000B's3aHb
3a miero crarrero Konsentii, HeoOXiaHO, 11100 iCHYBaB HaIllOHATBLHUN 3aci0
MIPABOBOT'O 3aXHCTY, KU T03BOJIIE KOMIIETEHTHOMY OpPTaHy BJIaIu Ti€i 4u
IHIIIOI KpaiHW PO3TJSHYTH IO CYTi CKapry Ha CTBEP/KYBaHE MOPYIICHHS
KonBeH11ii Ta BiAMOBITHUM YHHOM 3arfaUTH 3aMOIISIHY [IUM MMOPYIICHHIM
mkoay. OOcar 3000B's13aHHS 3T1THO 31 CTaTTEIO 13 3MIHIOETHCS 3aJICKHO BIJT
XapakTepy cKapru 3asBHHKa BianoBiaHo 1o KonseHii, ane 3acid 3axucty y
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Oyab-KOMY BUIIaIKy IOBUHEH OyTH “e(eKTUBHUM SK Ha MPAKTHUIIi, TaK 1 B
3aKOHOJIABCTBi, 30KpeMa B TOMY CEHCI, 1[0 BJIaJa ICPKaBHU -BIAMOBigaua He
NOBMHHA CBOIMHU JisiMH a00 OE3IsUIbHICTIO CTBOPIOBATH HEOOTPYHTOBaHI
MEPEIIKOM ISl HOT0 BUKOPUCTAHHS. 3a TICBHUX OOCTaBHH BUMOI'aM CTaTTi
13 KonBeHIii MOXKe 3aJIOBOJIBHATH YCS CYKYIHICTH 3aCO0IB IIPaBOBOIO
3aXUCTy, MepeadayeHrX 3aKOHOJIABCTBOM BIMIMOBIAHOT Kpainu (auB. /e
Tommazo npomu Imanii [BIT], Ne 43395/09, § 179, 23 mororo 2017 poky,
Ta UTOBaH1 y HUX cupaBu). Cya TakoX HArojoulye, IO ypsI-BiANOBiAa4y
3000B's13aHUI MPOLTIOCTPYBATH MPAKTUYHY €(DEKTUBHICTH 3aC00iB 3aXHUCTY,
SIKI BOHHM TPOIIOHYIOTh 32 KOHKPETHHUX OOCTaBWH, 3 NMPHKIAAAMU CYIAOBOT
MPAKTUKX BIATIOBIIHUX BHYTPINIHIX CY/iB YH PINICHb aJMIHICTPATUBHUX
opraiB (nuB. Bapea ma inwi npomu Y2opwunu, Ne 14097/12 ta 5 inmmx, §
50, 10 6epesns 2015 poky).

69. YV wiii crpasi Cyn Bke BHUBYMB BHYTPIIIHI 3aCO0M 3aXUCTY,
3arpONOHOBAHI YPsIIOM, Ta BCTAHOBHB, 110 3asBHUK MaB €()eKTUBHUI 3aci0
3aXHCTy 3a I[MBUIBHHM 3aKOHOJABCTBOM (IIMB. IYHKTH 56-63 BuIe).
BinnoBinHo, BiH poOUTH BUCHOBOK, 1110 mopymieHHs ctatTi 13 KonBenriii He
Oys1o0.

3A X [IACTAB

1. Ozonoutye GIBLIICTIO TONOCIB CKapry 3a MyHKTOM 2 ctarTi 6 KonBeHuil
HEIPUNHATHOIO;

2. QOeonowye, ONHOTONOCHO, cKapry 3a crarreto 13 KonBeHmii
MPUIHATHOIO;

3. Ilocmanoense 4oTupMa roJocaMu MPOTH TPHOX, 110 HE OYII0 MOPYIICHHS
crarti 13 Konsenrii.

BunHeHo aHTIICHKOI0 MOBOO Ta MOBIIOMJIEHO TTUCHhMOBO 3 BepecHs 2019
POKY BiJMIOBIAHO 10 MYHKTIB 2 Ta 3 mpaBuina 77 Pernamenty Cyny.

Mapianena Tcipii ["anna FOnkiBcbka
Cexkperap I'omoBa

Binnosiano 1o nmyHkty 2 crarti 45 KoHBeH1ii Ta MyHKTY 2 npaBuia
74 Pernamenty Cyny, 10 ILOTO PillIEHHS JOJAETHCS PO30iXKHA 3 OUIBIIICTIO
okpema aymka monao cynepedok Ilinto ne AunbOykepke, Kypica Ta
[Tamonai.
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PO3BDKHA 3 bUIBIIICTIO OKPEMA IYMKA CYJIIIB ITIHTO JE
AJIbBYKEPKE, KYPICA TA TTALIOJIAU

1. Tlamata oromocwia ckapry 3asBHHKAa 3a IMyHKTOM 2 CTarTi 6
KoHBeHI1i1 HEMPUIHATHOIO Ta BU3HAJA, 1110 HE OyJI0 mopymeHHs cTaTTi 13
(myaktu 1 Ta 3 pe3omoTHBHOI yacTWHHU). Mu He 3roasi. Lli BHCHOBKH
HENPaBWIBLHO IMPEACTaBISAIOTh MaTepiaiu ypany JIuTBu Ta mepexpydyroTh
HalllOHAJIbHE 3aKOHOJABCTBO. binbllie TOro, MipKyBaHHS, IO JIEXKaTh B
OCHOBI ITUX BUCHOBKIB, cyrnepedars npaktuil Cymy.

2. CyTh ckapr 3asBHUKa TOJIATA€ B TOMY, IO BOHA, HE MalO4u
JKOJTHOT'O IPOIIECYaJbHOTO CTaTycy (HaBITh CBiJIKa) Yy KPUMIHAJIBHUX
crpaBax mpoTH TpeTixX ocib (ii ciB mig03pIOBaHi 10 TOTO, K BIAMIHATH CBOi
CIpaBH BiJl 3asBHUKA), B CYJOBUX DIIICHHSX, MPUUHATUX y IIUX CIPaBax,
OyIo 3a3Ha4YeHO K BUYMHEHE KPHMiHAJIbHE MMpaBonopynieHHs. He3paxaroun
Ha Te, MO il KpUMIHAIBHY CHpaBy OYyJ0 MPUIIMHEHO Yepe3 BCTAHOBJICHE
3aKOHOM OOMEKeHHs, il ()akTW4YHA IHKpUMIHAIIS B IUX BUIAJKAX Mae
3aNUIIUTHCS HA3aBXKAH, SKILO 1€ PIIICHHS CTAaHE OCTATOYHHM.

3. Ha mo aymKy, MH KPUTHKYEMO MipKyBaHHs OiJbIIOCTI Ta
MPOMOHYEMO AIBTEPHATUBHUM MiAXiJ, IO MPU3BOIUTH O MPOTHIICKHUX
BHCHOBKIB: IO CKapra Ha IyHKT 2 CTarTi 6 € MpUHHATHOIO 1 1m0 Oyio
NopymIeHHs cTarTi 13.

4. MipkyBaHHs OUTBIIOCTI 110710 (HE) JOMYCTHMOCTI CKapru CTaTTi 6
§ 2 (mynkTHu 58-63 pileHHs) MOXKHA y3aralbHUTH HACTYITHUM YHHOM. Y psiJ
CTBEPKYBaB, 110 3asBHUIIS Majla MOXIIUBICTh MOAATH LUBLUIBHUIN MO30B Ta
OTPUMATH TPOIIOBY KOMIICHCAIII0 3a TMOPYIIEHHS ii 4ecTi Ta TiTHOCTI.
[{uBi1bHO-TIpaBOBUH 3aci0, B MPUHLUII, MOXE BBa)KaTHCA €PEKTUBHUM Y
3HaueHHI  KoHBeHHIi nOpoTM  HMOBIPHUX  NOPYLIEHb  MPE3yMIILii
HeBUHYBaTOCTi. B neskux Bumaakax Cyll BU3HaB €(pEeKTUBHUMHU IIUBUIBHO-
IPaBOB1 3acO0M 3aXUCTy, NMPOMOHYIOUN MOXJIMBICTh OTPUMAHHS TPOLIOBOI
KOMIICHCAIlil pa3oM 3 pI3HUMH IHIIMMH NpOLESypaMH BHU3HAHHS abo
NPUNTUHEHHST TOPYIICHHS TMPEe3yMIIlil HEBHHYBATOCTi. YpsI HaBOIUB
OPUKIAAd BITYU3HAHOI CYJOBOi MPAKTUKM, B SIKIH OCOOM 3asBIISIIHM, IO
3asBH, M0 MPEACTABISAIOTh IX BHHHUMH Yy BUYMHEHHI KPUMIHAJIBHOTO
37I0YMHY, MOPYUIWIM IX 4YecTh Ta TigHICTb. OAHOMY 3 HHX BJANOCH
OTpUMaTH TrpouioBy KommeHcarito. lLleil 3aci® 3axucty He BHIAEThCA
Hee(EeKTUBHUM IOJ0 CKapru 3asBHUII Ha 1i 1paBO BBAXKATHUCh
HEBHHYBATOI. BUIbIIICTh HE BU3HAUYMIIA KOJAHUX BUHATKOBUX OOCTAaBUH,
AKi MoriM O 3BUIBHUTH 3asBHUKA BiJ 3000B'A3aHHS CKOPUCTATHUCS
3a3HAYE€HUM KOMIIEHCAIlIMHUM TpaBOBUM 3aco00M, a TaKOX ICHYBAaHHSA
“OpocTUX CYMHIBIB” IIOJI0 MEPCHEKTHB YCIiXY 3ac00iB 3aXHCTYy, SIKi HE €
“O4eBUIHO MAPHUMU~ HE € MOBAKHOIO MPUYMHOIO TOTO, 110 HE BUYEPIIATH
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neit 3aci0 BimmkoxyBaHHs. KpiM Toro, 3asBHHK HE TPOCHB CYJA
MPOAOBXKYBATH PO3IJIA]l KPUMIHAJIBHOI CIIpaBU HPOTH HeEl Micig TOro, SK
BOHA CIUIMHYB CTPOK JaBHOCTI 1 ii OyJi0 BUIpaBAaHoO, 00 YCYHYTH OyIb-
AKl CyMHIBH LI0J0 i HEBHHYBATOCTi. TakuM YHMHOM, BOHA HE BUYepIiaia
BHYTpIIIHI LUBIIBHO-TIPABOBI (KOMIIEHCALIHI) Ta KPHMiHAJIHHO-TIPaBOBI
3ac00M 3aXUCTY MO0 CBOET CKapru Ha MyHKT 2 CTaTTi 6.

5. BinbIricTe BUCTIOBHIIA BiJl CBOT'O IMEHI JIMIIIE OJTHE PEUYCHHS I0JI0
BUII€3a3HAYEHOT0 KPUMIHAIBHO-TIPAaBOBOro 3aco0y. lle mBuakomanHHe
BUCJIOBJIIOBAHHS HE Ay)Xe KpuTnuHe. Y maparpadax 45 ta 46 Hux4Ye MU, Ha
BiIMIHY BiJ OUIBIIOCTI, MNPUAUILEMO OUIbIIE HDK KUIbKa CJIIB TOMY
«IOJJATKOBOMY» 3aco0y, sAKHi TIOBHHEH OyB OH «IigHATH OpOBM»
OUIBIIOCT], ajié IbOro He 3poOuB. TuM He MEHII, JOCTaTHbO JUIs
BIZIXWJICHHS CKaprHl CTaTTi 6, MyHKTY 2, 1€ Te, 10 3assBHUK HE 3aCTOCOBYBAB
[IMBUIBHO-TIPaBOBUH 3aci0 3axucty. Lle rojgoBHa qymKa OUIBIIOCTI, 3TiTHO 3
SIKOIO 3aIllepeUYeHHsT YPsdy MIOA0 MPUHHATHOCTI CKapru MyHKTY 2 cTatrTi 6
OyJ10 MATPUMAHO.

6. OgHak 1eil OCHOBHUH MOTIIAL 6a3yemuvces Ha eueadyi. Y 3B'SI3KY 3
yciMa apryMeHTaMHu, siKi OUIBLIICTh MOSCHUIIA 3allepeueHHsIM Ypsaay 1010
NPURHATHOCTI CKaprl CTaTTi 6, MyHKT 2, Y sl BUCIOBHB HE Ha MIATPHUMKY
I[bOT'0 3aMIEPEUYEHHS, a K iX TBEPJKEHHsI CTOCOBHO CKapru cTarTi 13.

OueBunHO, Ypsao0 ne sucnosus sanepeuennss npomu He GUYEPNAHHS
BHYMPIWHIX 3Ac00i8 NPABOB020 3AXUCMY CMOCO8HO cKapeu cmammi 0,
nynkmy 2. Bcyrneped nqymMku OUIBIIOCTI, IBOTO 3amiepevyeHHs] HeMae. BoHu
BUTOJIOCUJIM 1€ HaBiTh HE MK, a 1032 MEXaMH IHIIOrO 3alepeyeHHs,
chopmymroBaiy HOro cami, a MOTIM MPUKAHSIIN HOTO TakK, HIOW HOTOo TiTHSB
YpAI.

7. IloBinomiisiroun CTOPOHAM CKapry craTTi 2, myHkTy 2, Cyx 3a1aB
iM nBa muTaHHS (qUB. JMCT moBimomieHb Big 20 BepecHs 2017 poky).
[Tepmum Oyno Taxe:

“Yu 6yno oompumano 6 yiil cnpasi npe3yMnyis HeeUH)8amocmii,
eapanmosana nywkmom 2 cmammi 6 Kowneenyii, 3 02nsidy Ha uacmuHu
CY008UX piuleHb, NPUUHAMUX Y KPUMIHAIbHOMY NPOBAONCEHHI NPOMU THULUX
ocib ma KOMNAauiu, wWo CMOCY8anluUcs HIOUMO yyacmi 3AA6HUKA 6
Op2aHi308aHil 2PYNi NO8 A3aHI 3 WAXPAUCMBOM, NPUBIACHEHHAM MAUHA,
Ganvcupirayicio OoKymenmie ma CyMiNCHUMU KPUMIHATbHUMU 310YUHAMU
(ous. Kapaman npomu Himewuunu, Ne 17103/10, §§ 42-43 ma 64-71, 27
momoeo 2014 p. a maxox Hasanvnuii ma Oghiyepoe npomu Pocii, No
46632/13 ma 28671/14, §§ 103-105, 23 mromozo 2016 p.)?”

8. Vpsan y cBoix 3asBax 3a3HAuMB, IO 3asSBHUI HE BHUEpIIAia
BHYTpIIIHI 3aCO0M MPAaBOBOr0O 3aXUCTYy, 10 Oynu HIOUTO 1l JOCTYIHI (IUB.



JANUSKEVICIENE v. LITHUANIA JUDGMENT — SEPARATE OPINION 21

nyHKT 16 Hwkue). Lle Oymo 3pobiaeHo mMumosoni 1 B 3aniymanomy eueisoi.
TuM He MeHII, IIe MOJaHHS CTOCYEThCS HE CKapru Ha IyHKT 2 CTarTi 6, a
CKapru BIANOBIMHO 10 cTaTTi 13 1 BUKJIAJIEHO B OCTAaHHHOMY 3arojOBKY.
binpmie Toro, HaTAKalOYM TAKMM YMHOM HA HEBUYEPIIAHHS BHYTPIMIHIX
3ac00IB IOPUIUMYHOTO 3aXUCTy, Ypsald poOUTh BUCHOBOK, IO CKapra 3a
crarrero 13 moBuHHAa OyTH BU3HAHAa HENPUHHATHOIO SIK  SIBHO
HEOOTpYHTOBaHA - HE 3a PaxyHOK HE BHWYEpIIAHHS BHYTPIIIHIX 3ac00iB
IIPAaBOBOI'0O 3aXMUCTY (JIMB. IYHKT 18 HUXkKue).

[TincTyn och y yoMy: apryMeHTH ypsay, nependadeni crarrero 13,
Jle HEeBUYEPIHICTh BHYTPIIIHIX 3aCO0IB MPaBOBOTrO 3aXUCTY 3TaayeThCs
MHUMOXiab, OyJHM TMEepeTBOpPEHI OUIBIIICTIO y TOBHOIIHHE 3alepeuycHHS
«ypsAoy» HIOAO HE BUYEPIIAHHS BHYTPIIIHIX 3aC00IB MPABOBOIO 3aXHCTYy
CTOCOBHO CKapru crtarTi 6, § 2.

9. BimnoBimHO 10 3aranbHOBH3HAHOI CcymoBoi mnpaktuku Cynmy,
3afepedeHHsl MPOTH HE BUYEPIIaHHS HAI[IOHATBHUX 3ac00iB IMPaBOBOIO
3aXUCTy HE MOXe OyTH pO3TIIsHYTO 3a BiacHHM OaxanHsM Cyny (mus.,
cepen 6araTthox iHIIKMX OpraHiB Biaau, Xjakdis ta inmi npotu Itamii [BIT],
Ne 16483/12, §§ 51-54, €CIIJI 2016 (Butsarm) ta HaBampuuit potu Pocii
[BIT], Ne 29580/12 ta 4 immi, § 62, 15 nucromaga 2018 poky). Cyx 3aBKau
pPO3pI3HSB 3allepeueHHs] MPOTH HE BHUYCPIIAHHS HAI[IOHATLHUX 3ac00iB
MPAaBOBOTO 3aXHCTy Ta, CKaXiMO, 3amepeyeHHs I[0JI0 HEeJOTPUMAHHS
MIECTUMICSAYHOTO MpaBwia: Toal Ak ocranHi "[[lepednuin] g0 ropucaukiii
Cyny" i, orxe, iM "He 3aBakalOTh [po3riigaTH|, 3a BIACHUM Oa)kaHHAM
[cyny]", Ilepmi He mepexondath no opucaukiii Cyay 1 BOHM HE MOXYThb
OyTu mopylIeHi cyaoM propriu moto (auB., mutatis mutandis, HaBansHuii,
IIUT., IATOBaH1 B HHOMY CIIPABH).

Ile pozymno. CrtpacOyp3bKuii Cya CKIaIaeTbcs 3 CYAIIB, AKi €
1IHO3eMHUMH B TIPaBOBIA CHCTEMI, TOJIOKEHHS $KOI MEpPerjisIaroThCa Y
crmpaBi, 10 nepedyBae y HboMy. ToMy BiH HEe MOBHHEH CTBEPIKYBaTH, IO
BIH 3HA€ 1 MOX€E MOCWJIATHUCA Ha BHYTPIIIHE 3aKOHOJABCTBO, SIKUIO YpsI-
BiJIMOBi/1au HE 3a3HAYMB, 1[0 ICHYE BHYTPIIIHA [IPaBOBa HOPMa, 10 KO CIIiJ
3BepHyTHCs. [Hakie 1ie mpusBene A0 PU3UKY MHiAPOOUTH HallOHAJIbHUN
3aci0, AKOTr0 TaM HEMaE.

10. VYpsany JlutBu nobpe BiJOMO MpO MPAKTUKY, 110 3allepeueHHs
MPOTH HE BUYEpIAHHS BHYTPINIHIX 3aCO0iB MPABOBOTO 3aXUCTY MOBHUHHO
OyTH TMOCTaBJIEHO YITKO, a HE JIECh MK PSAIKAMH, HE KaXXydd BxKe Mpo '"3a
3amoBuyBaHHsIM". Kol BOHM MarOTh HaMmip TiAHATH OyJab-sKi IiJICTaBU
HENPUITYCTUMOCTI (HE TUIBKM HE BHMYEpPIIaHHSA HalllOHAJIbHUX 3aco0iB
3aXMCTy), BOHM HE JIMIIE TOSCHIOITh 3alepeyeHHs B YaCTUHI CBOIX
3ayBa)KEHb, SIKA CTOCYETHCSA CKaprd BIAMOBIIHO 1O KOHKPETHOTO
nonokeHHss KoHBeHIIii, anme TakoX 3rayloTh WOro Yy 3arojoBKY
BIJIMOBIIHOTO PO3JLTY IiXHIX CIOCTEPEKEHb, a TAaKOX Yy BCTYMNHIM Ta
3aKJTFOYHIA YaCTHHAX.
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Jis  imrocTpariii  BHINECKAa3aHOTO MM IMOCHJIAEMOCHh Ha KUTbKa
OCTaHHIX MPUKIIAJIIB (BUXOASYH 3 MI3HIMIUX CIPaB J0 O1IbII paHHIX).

11. ¥V cnpaBi M.A. ma inwux npomu Jlumeu (Ne 59793/17 Bix 11
rpyaas 2018 poky) ypsia CTPYKTYpyBaB CBOI 3ayBa)KE€HHS B TaKl PO3ILJIH:
Beryn; II. ®@akru; II1. TlpaBo €C, mo Mae BimHOmIEHHS 00 crpasu; [V.
BHyTpillHE 3aKOHOJABCTBO, 110 MAa€ BIAHOIIEHHS JO CIpaBH; V.
ApryMeHTH Ypsay MO0 HENPUUHATHOCTI 3asBU; VI. AprymeHTH ypsmay
npo nopyumeHHss KonBenuii. Ypsay Oylio MocTaBieHO NMUTaHHS CTOCOBHO
crareit 3 ta 13. ¥V posaimi V BOHM 4iTKO BHCJIOBWIJIM 3allepeUeHHS MPOTH
HEBUYEPIIaHHS HalllOHAJIBHUX 3aC001B MPABOBOI'O 3aXUCTY CTOCOBHO CKapru
crarti 3. Y posnmimi VI BOHM TOCHIIOBHO pO3TIsiiaid CyTh CKapr
BIJIIIOBIITHO 110 cTareii 3 ta 13.

12. 'V cupasi Kozemskina npomu Jlumeu (Ne 231/15, 2 xotHs 2018
POKY) crOCTepeXeHHs Ypsaay Oylu CTpyKTypoBaHI TakuM yuHOM: Berym;
II. ®axry; III. BignoBigHe BHYTpIOIHE 3aKOHONABCTBO Ta IMpakTHKa; V.
[Tonepenne 3amepeuenHs Ypsamny, mig 3aronoBkoMm "lllogo mpuiiHATHOCTI
cupaBu"; V. IlpaBo mig nHa3Boro "lIlo cyri cmpaBu". VY posapimi IV
3alepedeHHs MPOTH HEBUYEPIaHHSA BHYTPILIHIX 3ac0o0iB 3axucTy OyJo
BHUCJIOBJICHO TIPSIMO.

13. ¥V JP. npomu Jlumeu (Ne 691/15, 26 uepBusa 2018 p.)
CIIOCTEPEXKEHHSI ypsAny Oyiu CTpyKTypoBaHi TakuM uuHoM: Berym; II.
@axtu; III. BignoBigHe BHyTpimHe 3akoHOAaBcTBO; V. Ilomepenne
3amepeueHHs Ypsay, MojaHe pa3oM 13 IXHBbOK BIAMOBLIII0 Ha TMepIie
sanutanHd Cyay; V. IlpaBo. Y posaini IV 3amepeueHHs npotu He
BUYEPIIaHHS BHYTPIIIHIX 3aC001B 3aXUCTy OyJIO BUCIIOBJIEHO MPSMO.

14. I Tak gani i ToMy nozioHe.

[Momanpini nmpUKIaaN MOKA3yIOTh, IO KOJIW ypsia JINTBH Mae Hamip
BUCJIOBUTH 3allepeyeHHs MPOTH HE BHYEpPIIAHHS BHYTPIMIHIX 3aco0iB
IIPaBOBOI'O 3aXUCTY, BOHM pOOJATH 1€ 4iTKO, BKIouarouu: Illigmayckac
npotu JlutBu (Ne 51755/10, 11 mumus 2017 poky); Mapoocaii npomu
Jlumeu (N 42434/15, 11 munas 2017 poky); Llimkyc npomu Jlumeu (Ne
41788/11, 13 uepBus 2017 p.); Jlicoscoxuii npomu Jlumeu (Ne 36249/14, 2
tpaBHs 2017 poky); llaynixac npomu Jlumeu (Ne 57435/09, 24 ciyns 2017
pPoKy); Micwokonic ma inwi npomu Jlumeu (Ne 49426/09, 15 nucromama
2016 poky); Kpaynaioic npomu Jlumeu (Ne 76805/11, 8 nucronmaga 2016
pOKy).

MosxHa 3HaWTH 1Ie OaraTo NOAIOHMX, HaBITH 1JEHTHYHHX
NPUKJIIA/IiB, SIKIIO XOUEThCs MOI0POKYBATH Ha3a/l y daci.

15. Ha mportuBary 1boMy, CIOCTEpEKEHHS YpsAy y Lid crpasi
ctpykrypoBani Tak: I. Berym; II. ®akrtu; III. BignoBigHe BHYTpIlIHE
3aKOHO/ABCTBO; IV. AprymMeHTH ypsy 3a MOPYIIEHHs IPaBHJI Ta rapaHTii,
3akpiruienux y Konsenii. ¥ nepmomy a63ari po3ainy IV 3a3HaueHo:
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“Ypsia BU3HAE 3a5BYy HEOOTPYHTOBAHOIO 1, TAKAM YMHOM, HETIPUHHITHOIO.
Tomy, Biamosinatoun Ha nutaHHd, noaaHi Cyaom, Ypsa HamaraTUMETbcs MOJAaTH
MEPEeKOHJIMBI apTyMEHTH, MI00 TMEepeKOHATH, II0 BUMOTH IyHKTy 2 cTarTi 6 Ta
Kousentiii He Oynmu mopytreHi.“(§ 33).

Hactynuwmii 3aromoBok rmacuth: "Ilo cTOCyeThCs BiICTYHOCTI
nopymeHHss myHkty 2 crarti 6 Kowpenmii". Ilicias 1mporo BiaTBOpeHO
3anutanag Cyay 70 CTOpiH 11010 HMOBIPHOTO MOPYIICHHS ITyHKTY 2 CTaTTi
6 (nuB. myHKT 7 BuIE). HacTymHi MyHKTH CTOCYIOTBCS CYAOBOI MPaKTUKU
Cyay moao mpe3yMIniii HeBUHYBATOCTI Ta MpaBa HA CIIPABEIJIMBUE CyH Ta
00roBOpEeHHsI OOCTaBUH CIPABU 3asiBHUKA y CBITII 1€l Cy/I0BOi MPAKTUKH.
[ToTiM poOHUTHCS BUCHOBOK IIPO T€, 110

"... 3asdBa € SABHO HEOOIPYHTOBAHOIO 1 1i CNiJ BH3HATH HENPUHHATHOIO
BiJIMOBITHO 10 MyHKTIB 3 Ta 4 ctarti 35 KonBeHuii. ko Cyn po3risiiae iHakIe,
Ypsia cTBEpIXKYE, 110 3aABHUKY OyJIM JOCTYIIHI iHII €(peKTUBHI BHYTPIIIHI 3aC00U
3aXHCTy 3 METOK 3aXWCTy Horo [SiC] mpaB BiAMOBIAHO 10 BHYTPINIHBOTO
3aKkoHOMaBcTBa (muB. § 49 HIKYe)." (§ 45; HAr0OI0C MOIAHO).

VY HaBeJCHMX BHIIEC IUTATaX 3alepedyeHHs MO0 HEMPUHHATHOCTI,
Ha I1/ICTaBl HE BUYEpIaHHs, IPSIMO HE BUCYBAEThCA - BCYNEpeY HaBeICHUM
BUIIE MPUKIIAJAM.

Byno 6 nocute HEMPUPOIHHO YUTATH MaTepialy ypsiay 1HAKIIE.

16. ¥V nux 3ayBaxkeHHAX Apyre nutanHsa Cyany 3HOBY pO3IJISJIA€ThCS
CTOpPOHAMM, OJTHE 3 AKHX Iepeidayae mopyumeHHs ctarti 13:

“Uu mae 3asiBHHIS B CBOEMY DPO3NOPSIKEHHI e()eKTHBHUN BHYTPILIHIHA
3aci0 MPaBOBOTO 3aXHCTy JUIA il CKaprd BiJMIOBIHO IO IMyHKTY 2 CTarTi 6, IO
nependayae cratts 13 KonBenmii?”

HactynHi myHKTH NpeACTaBieHlI pPIi3HUMH 3aco0amMH IPaBOBOTO
3aXUCTY BIJIMOBIAHO JO BHYTPILIHBOIO 3aKOHOAABCTBA, SIKUMH, Ha TYMKY
VYpsany, 3adBHUK Mir Ou ckopuctatucs. [IpencTaBuBIIN LHBIILHO-IPABOBI
3acO0M 3aXUCTY IpaB, Y psiJi KOHCTATYE, 110

“3asBHUK HE BUUYEPIAB HalliOHAJbHI HUBUIBHI 3aCO0HM 3aXHCTY Y 3BSI3KY 3
2
um” (§ 49)

11e

“Ckapra  3asBHHUKAa WIOAO WMOBIPHOTO  TOPYIIEHHS  MPE3yMIIT
HEBHWHYBATOCTI, MOB'SI3aH] 3 MMTAaHHIM IMOBIPHOTO MOPYIIEHHS i IPaB HA 3aXUCT Y
KOHTEKCTI CY/JIOBUX pillleHb WIOAO IHIIMUX CIiB OOBHHYBaY€HUX, MOBHHHI OYyTH
BiIXwWiieHI BignoBimHO a0 myHKTY 1 crarti 35 KoHBeHIii 3a He BUYEpITaHHS
BHYTPIITHIX 3ac00iB 3axucty”. (§ 50)
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CTBep/Kyro4r, 110 3asBHUK TIOBUHEH OyB 3BEpPHYTHCS 1O
HAI[IOHAJILHUX CY/AIB PO3IJISIHYTH ii CIIpaBy MiCIsl TOTO, SIK CIUIMHYB CTPOK
MO30BHOI JaBHOCTI , ¥ Psiji BBAXKAE, 1110

“Ckapra  3asBHHUKAa IWIOAO0 HMOBIPHOTO  TOPYIICHHS  TPE3yMIIil
HEBUHYBATOCTI, MOB'SI3aHI 3 MUTAHHAM HECIPABEUIMBOCTI 1 BIACHOTO CYIOBOTO
pO3TsiLy, MOBUHHI OYTH BiIXHJICHI BIIMOBIAHO /10 MyHKTY 1 ctarti 35 KoHBeHiii
I0JI0 HE BHUEPIIaHHs e()eKTUBHUX BHYTPIMIHIX 3aC00iB 3axucTy”. (§ 55)

Haranaemo, 1o 11 Matepiaiu, B SIKOMY HI€ThCS MPO HEBUYEPIIAHHS
BHYTPIIIHIX 3ac00IB TPAaBOBOTO 3aXWCTy, SKi QITYpYOTh ) KOHmMeEKCmi
ckapeu cmammi 13 - i nio yum 3a20108KOM.

17. V 3akmrounux maparpadax 3ayBakeHb YpsiI TOBTOPIOE CBIif
apryMeHT, 10 MpPaBO 3asBHUIII BBAKATHUCh HEBUHYBATOIO CyAaMH He OyJo
MOPYIIEHO Y KPUMIHAILHOMY IPOBADKEHHI MO0 11 MiJO3pIOBaHUX, 1
3asBIISIE, 1110

"Takox Oyll0O BCTaHOBICHO iHIN €(EKTHBHI 3acO0M 3aXHCTy, sKi OyIn
3aCTOCOBaHI 3asBHUKOM Bi/ITOBIIHO JI0 BHYTPIITHBOT'O 3aKOHOJABCTBA, IKHUMH BiH
Mir ckopuctatucs" (§ 56)

I mo

"KpUMiHaIbHE TPOBA/PKCHHS IPOTH 3asBHHUKA B IJIOMY CJiJ BBaKaTH
cripaBeMBUM". (TaM camo)

18. 3aranpHuii BUCHOBOK 3ayBa)K€Hb Y PSIIy TIOJISATAE B HACTYITHOMY:

“ITigBoasTym TACYMOK, YPSJ TOTPUMYETHCS MO3MUIIi1, IO TIPAaBO 3asBHUKA
BB2)KaTUCh HEBHHYBAaTHUM OyJO JOTPUMAHO, i, OT)KE, HHUHINIHS CHUTYyallis HE €
HECYMICHOIO 3 MPOLEAYPHUMHU TapaHTisiMu MyHKTY 2 ctarti 6 Koneenmii. Tum He
MEHIU, 3asBHUI TaKOX MaJla JOCTYMHHUN eQEeKTUBHUI BHYTPILIHIN 3aci0 3aXucTy
IOJI0 CKapry BIAMOBIAHO 10 MyHKTY 2 ctaTTi 6 KoHBeHIi, SIK 116 BUMaraerhcs
crarreto 13 KouBenmii. TaxkumM 4uMHOM, I YacTHHA 3asiBHM € SIBHO
HEOOIPYHTOBAHOK0, 1 TOMY 11 CJIiJ{ BU3HATH HETIPUIHITHOIO Y 3HAYCHHI ITyHKTY 3 Ta
4 crarti 35 KonBenii.”(§ 57; Haronoc 101aHo)

19. Cnig 3poOUTH BUCHOBOK, 11O 3ayBa)K€HHS Ypsay y Iiil crpasi
CWJIBHO BIJIPI3HSIOTHCA 33 CBO€I0 CTPYKTYPOIO Ta 3MICTOM BiI THX, SKi
MOMaHl y JIeCSITH BUIIQJKaX, 3a3HadyeHUX y myHkTax 11-14 Bume. Y ix
CTPYKTYpl HEMa€ TMOCHJaHHA Ha OyJb-sKI  3amepedyeHHs  I10JI0
HETPUITYCTUMOCTi. Y BCTYITHOMY ITYHKTi, B SIKOMY BHUKJaJI€HO apTyMEHT
VYpsany, He 3a3HAYA€THCS 3alePEUYEHHs MPOTH HE BHUEPIIAHHS BHYTPIMIHIX
3ac00iB MPABOBOIO 3aXHMCTY. 3aKIIOYHUN a03all TakoXX HE POOUTH IHOTO.
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HeBudeprHicTh BHYTPIIIHIX 3acO0IB 3aXHUCTy HE 3TaIyEThCS TAKOX Y
YaCTUHI 3ayBaXXKeHb YpsIy, SIKa CTOCYEThCS CKapru MyHKTY 2 cTarTi 6. Bin
3TaAYETBCS Jiuuie y NOOAHHAX WOo0O0 cKkapau 3a cmammero 13, xoua He y
sucHogxy. OnHe 3 IUX MOCWIAHb CTOCYETHCS LUBUIHHO-TIPABOBUX 3ac00iB
3aXHCTy, HIOUTO NOCTYIMTHUX 3asBHUKY, a IHIIE — “HECTPaBEIJIMBOCTI [ii]
BJIACHOI'O CYJI0BOTr0 po3risify” (§ 55), Ha 1110 BOHA HE CKapKHJIacs.

20. 3 mMx ABOX 3rafloK Ieplie 3aciyroBye OUIbII JETaibHOIro
OIJIAMy, OCKUIBKM came I 3rajika, sika Oyja BUpIMIAJIBHOIO, Xoda i
HEOOTrpYHTOBAHOI, BU3HAHA OUIBIIICTIO y Il crpasi (maparpad 53). s
3rajika, OJIHaK HE IUTYETHCS MEPII HDK aJeKBAaTHO BIATBOPEHA B PIIlICHHI.
Hi #ioro KOHTEKCT, onucaHuil BUILle, MPUAUIAIOTH yBary Ha. Lls sragka tum
camuM Oylla HEMPAaBWIBHO TpeCTaBiIeHa. ToMy BapTO MOBHICTIO HABECTH
BiJNOBiIHE ToJaHHsS (Horo ¢parMeHT Bke OyJlIO LUTOBAaHO y MYyHKTI 19
BHIIIC):

“bepyun no yBaru BHULIE3a3HAUYCHE, YPs KOHCTAaTye, L0 3asABHUK HE
Ha/1aB JINTOBCHKUM CYIaM MOXIIMBOCTI 3aM00ITTH a00 BUIIPABUTH MOPYIICHI HUMHU
nopyuieHHs. TakuM YMHOM CKaprd 3asBHHII MIOAO0 HMOBIPHOTO MOPYIICHHS
NpEe3yMIILii HEBUHYBATOCTI, OB'I3aHi 3 MATAHHSAM IMOBIPHOTO TIOPYILIEHHS 11 IpaB
Ha 3aXHUCT Y KOHTEKCTI CYJOBHX pIllIeHb IIOJO IHIIMX CITiBY9aCHUKIB, TTOBUHHI
OyTH BiIXWJIEHI BIAMOBIAHO /10 yHKTY 1 cratTi 35 KOHBEHIT 11 HeBUUYEPITAHHS
e(eKTUBHUX BHYTPINIHIX 3aCO0IB MPaBOBOrO 3aXHCTY, a TOMY IIF0 YaCTUHY 3asBU
CJIiJT BU3HATH HEMPUUHSATHOK BIAMOBITHO M0 mMyHKTY 4 ctarti 35 KonBeHmii. "(§
50; momaHo HaroJsoc)”

21. Ilooani 3acmepedsicents npo HIOUMO HeBUYEPNAHHSL GHYMPIUHIX
3aco0ié Npagoeoco 3axucmy He MOJCHA NPUPIGHIOBAMU 00 SABHO20
3anepeuentsi 3 Yb020 Npueody, Ha BIIMIHY BiJl SIBHUX 3allepeyueHb, Kl ypsl
BUCJIOBUB y 0aratbox iHIIMX BUMaakax. TuM Ouible, wo apeymenmu ujo0o
cmammi 13 cxapeu He cni0 npupienrosamu 00 aApeYMeHmié Npo
NPUUHAMHICMb CKapau 8i0n08ioHo 00 nyHkmy 2 cmammi 6.

Kpim Toro, Take - HacmpaBi, O/BiiHE - PIBHSAHHSA O03Hayajo O, 1110
Cyo esucynys 3anepeueHHsi NpPOMU HEGUYEPNAHHA GHYMPIWHIX 3aco0i6
npagogo2o 3axucmy, IHWUMU CLO8aAMU, 3pOOUBUU CPABy YPAOY Wooo HUX,
yozo Cyo He mae npasa pooumu.

I Bce-Takm e OyIo 3pobieHo.

22. Ane kpim Toro. 3asBu Ypsay LIOJO CKaprd 3a crarrero 13, B
AKI He BUYEPIaHHA BHYTPILIHIX 3ac001B MPAaBOBOTO 3aXHCTy 3ralye€ThbCs
JMIIE MUMOXifb, OyJIM MepeTBOpeHi, sk OM MOMaxoM 4YapiBHOI MaJUYKH, Y
3arepeydeHHs MPOTH He BUUEpPIaHHs BHYTPIIIHIX 3aC001B 3aXUCTY AJIs LiIei
cTatTi 6 § 2. Byov-axa piznuys misic cmammeio 13 ma nynkmom I cmammi
35 yvozo 3axomny npo euuepnamHs 3acobie ycynena, TOMY 110, SIKIIO Oyze
npuiHATHIA niaxig Outebmocti, Ctarts 13 ¢pakmuuno nependayeHa myHKTOM
1 crarti 35, € IPOCTUM TOAATKOM JO OCTAHHBOTO 1 He MA€E CAMOCMILHO20
3acmocysans. bo SKIo BCi BHYTPIIIHI 32CO0H MPABOBOr0 3aXUCTY HE OyiH
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BUYEpIaHi BIAMOBIAHO 10 MyHKTY 1 crarti 35, TO SK 3asABHUK MOXE
CTBEP/KYBATH, 110 BiH Y4 BOHA HE MaJH "e(EKTUBHOTO 3aC00Y 3aXHCTY Bij
HAIIOHAJILHOTO OpTany", sIK bOro BUMarae ctarts 13 ?!

22- Burnsagac sk nacrka. Yu ge rax?

23. He 30BciMm.

Cratts 13 ta myHkT 1 cratTi 35 m0/10 BUUepnaHHs 3ac00iB 3aXUCTY
HE TOB'sI3aHI MK C00010. 3asBHUKM 3000B's3aHi JHIIE BUYEpHATH
BHYTpIIIHI 3acO00M MPaBOBOTO 3aXHCTy, SIKI JIOCTYNHI B Teopii Ta Ha
NpPaKTUIi, TOOTO MOXHA BIJIIKOAYBAaTH 3a CKapramM Ta 3alpOoIOHYBaTH
OoOrpyHTOBaHI MEPCIEKTUBU HA YCIIiX (JIUB., cepel] 0araThbOX 1HIINX OPraHiB,
Ceiinmosuu mipotu Itanii [BIT], Ne 56581/00, § 46, €CI1JI 2006 - 11 ). 3acoou
MIPABOBOI'0 3aXUCTY MOBUHHI OyTH €(EeKTUBHUMHU, HE TUIHKH HOMIHAJIbHUMHU
YW UTI030PHUMM, IS LiJed He nume crarti 13, ane i myHkTy 1 crarti 35.
OnHak, He3Ba)Kar4M Ha e "MicT" Mik crarTero 13 1 3acTepekeHHs PO
BUYEpNaHHA MyHKTY 1 cTaTTi 35, icCHY€E Ba)JIMBUII MOMEHT iX PO301KHOCTI.

Crarts 13 3akpimitoe mpaBo ocoOu Ha edeKTUBHUN 3acid 3aXUCTY.
Ile i € mMeroro, ocHOBOIO sKoi € craTrts 13. Ii dymkiis Garato B Yomy
BiJMoBiiae oro npu3HadeHHI0. CTtarTs 13 mocHiIaeThes Ha 3asBHUKIB, K1
CTBEPKYIOTh, IO HE OYyJ0 JOCTYHHOTO €(EeKTHBHOIO BHYTPIIIHHOTO
3aco0y 3aXUCTy, AKMH OM HastaB M Miclie JJIs CKapru Ha MOPYIIEHHS MpaBa
KonBennii. Crarri 13  HIKOIM HE  3aCTOCOBYIOThCS  ypsaamu-
PECTIOH/IEHTAMHU.

[Tynkt 1 crarti 35 Mae iHmle mpu3HaueHHs. BoHa BcTaHOBIIOE
KpUTepil NpUIHATHOCTI 3asB, nojaHux A0 Cyny, BKIIOYAOYM BUMOTY, 10
BCl BHYTpIIIHI 3acO0M 3aXUCTy MOBUHHI OyTHM BHYEpHaHi. Y LbOMY
BiJTHOIIIEHH] BiH Ha/Ja€ HACTAHOBHU (Tako) 3asBHHKaM. OJHAK, Ha BIAMIHY
Bim crtarti 13, 3rimHO 3 myHKTOM 1 ctarti 35 3asABHUKH HIKOJIU HE
MOCUJIAIOTHCS, ajle BUKJIIOYHO YpSIU, KOJIU BOHHU CTBEPIXKYIOTb, L0 OIHMH
YM KUIbKa IIUX KPUTEPIiB HE OYJIM BUKOHAHI.

OTtxe, crarts 13 € iHCTpyMeHTOM, sikuii KoHBeHIis 3ape3epByBaja
ISl 3asBHUKIB (KaHAWAATIB), 100 BOHW MOTJHM 3axHIIAaTH CBOi Ipasa.
[Tynkt 1 crarti 35 BumpaBiieHHS 3ac00iB 3aXUCTy - II€ IHCTPYMEHT, 3a
nornomMororo sikoro KoHBEHINIO po3risaioTh ypsau, o0 BOHM MOTIHU
apryMeHTYBaTH HENPHUITYyCTUMICTh CKapr, MOJAAaHUX MPOTH iX aepkas. Llimi
crarti 13 ta mynkrty 1 ctarTi 35 npo BumpaBiieHHS 3ac00iB HE MOBHMHHI
rurytatu. BoHu pi3Hi - Tak camo K 1 X (yHKII, IKi BOHU BUKOHYIOTb.

24. VcyHeHHs pI3HULII MDK cTarreo 13 Ta 3acTepeXeHHs Ipo
BUYEPIAHHs yCiX HalllOHAJbHUX 3aC001B IOPUAMYHOrO 3aXMCTy 3a § 1 cTaTTi
35, sax Oyno 37ailicHeHO OLIBIIICTIO, O3HAa4ae, MI0 1HCTPYMEHT,
3apesepBoBanuii KouBenitiero nns 3asBHuka, Crartio 13 Cyn posrisaas
BJIACHOPYY, 32151 YPSIY, X04a OCTaHHI B)K€ MM B CBOEMY PO3IMOPSKEHHI
1ie oJuH iHcTpyMeHT KoHBeHIT, 3acTepeKeHHs Ipo BUYepaHHs craTTi 1 §
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1 crarti 35, ame He BHUKOPHUCTOBYBAB WMOTrO CTOCOBHO CKapru cTaTTi 6
MyHKTY 2. BibImicTs 3pobuiia podoTy ypsay.

25. Ha 3akiH4eHHS MU HE MOYKEMO HE BHU3HATH CKapry ctarTi 6 § 2
npuiHATHOIO. OTXE, CYTh i€l CKapru MoTpioHO OYyJI0 BUPILIUTH.

II

26. SIx Oyno BHpIMIEHO CYTHICTh MYHKTY 2 CTarTi 6, MOpPYyIICHHS
IIOTO TIOJIOKEHHSI Majio OyTH BHUSBJICHO, TOMY IO BCl BIJOMIi 3arajibHi
NPUHIUIH, IO CTOCYIOTHCS MPE3yMITIii HEeBUHYBATOCTI, SIKi HE MOTPEOYIOThH
HaBEJCHHs B I JyMmil, BKa3ylThb Ha Med HampsMok. OOxim 1ux
NPUHIUITB Y IIbOMY BUIAJIKy CTaB MOXIIUBUM JIUlie 3A680AKU 2eHIANIbHOMY
mexaHnismy @inempayii - TPUAHATTA OUIBIIICTIO 3alepedeHb 010
NPUAHATHOCTI CKAapru NYyHKTYy 2 crTarTi 6, sKa, SK IO0Ka3aHO BHIIE,
HacIpaB/i BIJICYTHs Yy 3ayBaXXEHHAX ypAILY.

27. 3asBHUK Ta 0cOOM, IIOIO SIKUX OyJIH MPUIHSATI OCKap)KyBaJbHi
pillleHHsA, CHoYaTKy OyiaM MiAJaHi TOMY CaMOMY  JOCYAOBOMY
po3ciigyBaHHiO. BoHM HIOMTO Tpanu pi3Hi poii B OpraHi3oBaHid Ipyri, SKa
BUMHWJIA YMCJCHHI KPUMIHAJIbHI 3JIOYMHM (I1aXpancTBO, (anbcudikaliis
JOKyMEHTiB Tomo). Hemae XomHMX mTincTaB CyMHIBaTHCs, MO (HakTH,
BCTaHOBJICHI Y MPOBA/PKEHHI MPOTH LUX 1HIIUX 0Ci0, Ta MPaBOBI BUCHOBKH,
3po0JieHl B HIM, Majau 3HA4Y€HHS JUIsl BUJJICHOI CIpaBU 3asBHUKA, IO
BiOysocss Ha TOM wuac (muB., Mutatis mutandis, nuToBaHMii BHIIE
Haganphuit 1 OdiuepoB npotu Pocii, § 103, ta baypac npotu Jluteu, Ne
56795/13, m. 53, 31 xoBTHs 2017 poky). Tomy HeoOXinHa OIiHKA TOTO, YU
ICHyBaJIU TapaHTii JUisl TOro, mo0 pilIeHHs, NPUHUHATI Yy NPOBAIKEHHI
OPOTH LMX IHIIUX OCi0, HE 3arpoXKyBasld CIIPAaBEUIMBOCTI I0/AJBIIOTO
NPOBaJUKEHHs MpoTu 3asBHUKA (1uT. baypac). Hasite skmo cymosi
pillleHHs, TPUHHATI y MPOBAKEHHI MPOTH IUX IHIIUMX 0cCi0, He Oyiu
IOPUIMYHO O0O0B'SI3KOBUMM IS CY/IB, SIKI PO3IJISJIaIM CIPaBY 3asBHUKA, 1X
noTpiOHO OyJO CKJIACTH TaKUM YMHOM, 1100 HE BUKJIMKATH CYMHIBIB L0JI0
MOXJTUBOTO TIOTMIEPETHBOTO PIlIEHHs MO0 BUHM 3asBHUKA (TaM €amo).
[HIIMME croBaMu, CyIM y clipaBax MPOTH IMX IHIIKUX OCi0 MOBUHHI Oynn
JaTH YiTKO 3pO3YMITH, IO BOHM TaKOXX NPSIMO HE BU3HAYAIOTH BUHY
3asiBHUKA (TaM ke, § 67).

28. I BinpHIOCHKMN 0oOnacHuii ¢y, 1 Kaynacekuii o6nacHuit cyn Ha
MOYaTKy OMUCOBHUX YaCTUH CBOIX CYAOBUX pIlIEHb BiATBOPIOBAIU TEKCT
OOBUHYBAJIbHUX aKTiB, B SIKHX 3asBHUK 3raJyBaBCs SK CIIByYaCHUK
ob6BuHyBayeHoro. Cyau npsMO HE 3asBISUIM, 110 BOHH IPOCTO
BIJITBOPIOIOTh TEKCT OOBMHYBAJIBbHUX aKTIB, MOJAHUX IMPOKYPOPOM, 1 HE
poOJIATE  JKOJHMX  BHCHOBKIB  II[OJI0 BCTaHOBJEHHS  (akTiB  4H
BIIMOBIIANILHOCTI  3asBHMKAa. Yu  mopymiye  3asBa  MPE3yMIILis
HEBUHYBATOCTI, CJiJ BU3HAUYaTH B KOHTEKCTI KOHKPETHHX OOCTaBHH, 3a
SKUX Oys0 3po0JIeHO 1€ TBepKeHHs (AuB. Buime, nutoBaHe Ilaymikac
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npotu Jluteu, § 55, Ta nuroBaHi y HpoMy cripaBH). Konu cynoBi pinieHHs
YUTAIOTHCS B MIOBHOMY 00CS31, TO 3pO3yMUJIO, 110 HA MOYATKY iX OINMCOBUX
4acTUH OyJIM BHCYHYTI JiMIle OOBHHYBAUEHHS, BUCYHYTI NMPOKYPOPOM, SIKi
HE MaJld [IOBHOBaXXEHb POOMTH OCTATOYHI BHUCHOBKHM II0JI0 BUHH
obBuHyBaueHoro (nuB., mutatis mutandis, Jlakrapac, Ne 42095/98, § 44,
€CIIJT 2000-X), a He oOcTaBWHM, fKI CyId BBa)KaJld BCTAHOBJICHUMHU.
BiamoBigHO, YaCTHHM CYJOBHX PIllIeHb, SIKi BiITBOPIOBAI OOBHHYBAauCHHS,
HE IIONpM 3raJyBaHHs 3asBHMIL, BIUIMBAJM Ha ii [pPaBO BBaXKaTHCh
HEBUHYBATOIO.

Kpim Toro, pimenns Kaynacekoro oOiacHoro cymay OinmbIle He
BKa3yBaJO 3asBHHKA B CBOEMY TEKCTi. TakuM dYMHOM, 1€ pIIICHHS HE
BUKJIMKA€ MTUTAHHS BIAMOBIIHO A0 MyHKTY 2 CTaTTI .

29. Te came HEe MOXKHa CKa3aTW INOAO DIMICHHS BiTbHIOCHKOTO
obnacHoro cyny. Y CBOiM 4YacTUHI, B fIKiil Cyl OLIHHMB JOKa3u, TIHAIIOB
BHCHOBKY, 110 oOBMHYBadeHui B.J[. mpunbaB y KiIbKOX 0cCi0, BKIIOYAIOUN
3asgBHHUKA, MiApoOIeH] paxyHKu-(akTypu Ta 1HII  OyXraiaTepchki
JOKYMEHTH; Il miapoOJIeH] JOKYMEHTH OyJIi BKIIIOYEHI 10 OyXTraaTepChKOro
Oanancy oOBHMHYBaueHOi kommadii J[., a yacTuHa Trpomied, 3HATHX 3 ii
paxyHKy, Oyna ciuladeHa IHIIMM 0co0aM, BKJIIOYAIOYM 3asiBHHUKA, JUIS
Ha/laHHs MiapoOaeHuX TokyMeHTIB. Lleit cya Hije He 3a3HayaB, 110 BiH HE
BHU3HAUA€ BUHY 3asIBHUIl CTOCOBHO 3a3HAYEHMX KPUMIHAJIBHUX 3J0YMHIB, 1
HE BBa)Kae€, I10 BOHA IMIJUITa€ OKPEMOMY KPHUMIHAIBHOMY IMPOBAKEHHIO
(mopiBHs#TE Ta 1o npotucrasisaiite Kapaman, § 69 ta baypac, § 54, odunsa
UTOBaHMM BHIe). HesBakaroun Ha Te, 1[0 1€ PIMIEHHS 3roJoM Oyio
YaCTKOBO 3MIHEHO MiJ dYac amnenaslifHOrOo OCKap)KeHHs, I 3MiHAa He
TOPKHYJIacsi HOro YacTHH, y KMX 3asBHUK OyB 3rajiaHuil (MOpiBHANTE Ta MO
npotucTasngiite baypac, miciieBuit ur.).

30. Ypsin BUCIOBUB NMEPEKOHAHHS, 110 ICHY€E "CHIBHUM (akTUUHHUN
3B'130K" MIX 3BUHYBAUCHHSIMH, BUCYHYTMMHM OOBHMHYBAau€HHUM Y CIIpaBli,
BUpilIeHIH BigbHIOCBKMM 00NacHUM CyJOM, Ta JiMHU 3asBHHMKA, HIOUTO
BYMHEHUMH SIK YaCTHHA OPTaHi30BaHOI 3JI0YMHHOI TPYIH; TOMY MOCHIaHHS
Ha ii y4acTe y wii rpymi OynaM HEOOXifH1 JJii BCTAHOBJIEHHS OOCTaBHH
KpUMIHAJIbHUX 3JI0YMHIB Ta BU3HAYEHHS pOJil OOBUHYBAYEHOI'0, a OTXKE, 1€
€ "HeMuUHy4YMM"; CyJ TepeBipsB JIMIIe BHUHY OOBHHYBAu€HOTO 1 CBIJJOMO
YHHKaB TIOCWJIaHb Ha CTBEPKYBAaHY POJIb 3assBHHKA Y BUYMHEHHI 3JI0YMHIB
OinbIre, HIXK 11e OyJlo HEOOXiHO; B OCKap»KyBaHOMY CY/IOBOMY pIIICHHI il
poiib y rpymi He Oyiia BU3HA4YeHa 1 He Oyso 3po0JieHO BHCHOBKIB MO0 i
KPUMIHAIBHOI BIJMOBIIATBHOCTI; BIAMOBIAHO, TMOCHJIAHHS Ha 3asBHUKA
Oynu "oOMexeH1 HeUTpaJIbHUM ONMHUCOM (akTiB".

31. He MOXXHa MOTOJUTHCS 3 LIUTOBAHUM BUINE TBEPKEHHSAM IIPO
"neritpamiter" "omucy ¢aktis". Cyn BUCIOBUB (aKTUYHI BUCHOBKHU Ta
JYMKY IOJI0 Y4YacTi 3asiBHMKA y BUMHEHHI KPHUMIHAJIBHUX MPaBOMOPYIICHb
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y Taki CTPOKH, sIKI HE MOXKHA OyJIO CIIpHIMAaTH SIK IIOCh 1HINE, K Hamepel
(muB., mutatis mutandis, HaBansawuii Ta Odinepos, nuroBanuii Buiie, § 106;
nopiBHsANTEe Ta nopiBHsaWTe Omenko ta iHmi npotu Ykpainu, Ne 73990/01
ta 3 inmi, § 91, 15 aumusa 2010 poky). HemanoBaxkno, mo y pimieHHi
KOHKPETHO HE #JeTbCs MpO MOJIMBY pOJb 3asBHUKA SIK OpraHizaTopa,
OCKUTBKH, TUM HE MEHIII, BIH BBaXKaB, 110 3asiBHUK BiJIiIrpaBaB MEBHY POJIb Y
BUMHEHHI 3JIOYMHIB - 1 HAaBITh HaBIB KOHKPETUKY (IIMB. 30KpeMa, OCHOBHI
aCTeKTH B MyHKTI 29 BuIIe).

32. MoBa, IKOI0 yXBaJIFOEThCS PIIICHHS, MA€ BUPIIIAIbHE 3HAUCHHS
JUTSL OL[IHKM CYMICHOCTI PIIIEHHS Ta WOTO MipKyBaHb i3 ITyHKTOM 2 CTaTTi 6
(muB. Annen npotu Cnomnyuenoro Kopomnisctsa [BII], Ne 25424/09, § 126,
€CILI 2013 Ta uuToBaHi B HUX crpaBH). Y 3B'A3KYy 3 UM CIiJ 3a3HAYUTH
BUCHOBOK, mpuiiHatuii  BepxoBuum Cymom  JluTBu, HaliBUIINM
HAIlOHAJILHUM CY/IOBUM OPraHOM 3 KpUMIHAJBHUX CIPaB, B HOTO Meperisiai
HAI[IOHANIFHOI CY/IOBOI MPAaKTUKHU, BUHECEHHUH JHILE 3a KiTbKa MICALIB 10
OCKapyKyBaHOTro pineHHs Binparocskoro Obmacuoro cyay. Bepxosuuii Cyj
YXBaJIUB, 110 PIllICHHS HE MOKE BKJIIOYATH (32 BUHSATKOM, 1[0 HE CTOCYETHCS
i€l crpaBy) KOAHUX (Ppas, sSKI BCTAHOBIIOBAIM O BHHHICTH TPETiX 0Ci0 y
BUMHEHHI 3J0YMHHMX [isHb (maparpad 47). Piwenns BinvHiocbkoeo
001aCcH020 CYyOdy 20CmMpo NPOMUCMOimb A6HIU Hacmanogi Bepxosnozo cydy
Jlumeu.

33. [lum pimeHHssM HaBeJeHa HacTaHoBa Oyrna migipBana. lLle
pilieHHs, sike € npeneaeHTom Cyay, MoAano BITYU3HIHUM KPUMIHATBHUM
cynaMm (Ha »Xaib, He Jumie JIMTOBCHKHM), pO3TISIAIOYHM CIPABH TPOTH
TpeTix ocib, KapT-OsaHml, 1100 MOCHUJIATUCS Yy CBOIX pILIEHHAX Ha
KpUMiHaJIbHI MPaBONOPYILIEHHS, HIOUTO BUMHEH] (PI3UYHOIO 0COO0I0, XTO HE
€ YYaCHUKOM LIbOT'O MPOBAJKEHHS, HE3aJeKHO BiJl TOr0, pO3MOYaTo Yu He
pO3MOYaTo MPOTH HHOTO M HEl OKpeMe KpHMiHaJbHE MPOBADKCHHS (SKa
YCTaHOBA, y CBOIO Uepry, MOXe MaTH ab0o He MaTH JOCTaTHHOI (haKTUYHOI
MIJCTaBU), YA TPHUIUHEHO MPOBAIKEHHS, SKE OyJI0 MOPYIIEHO MPOTH
¢bi3uuHOi 0coOu, uu Hi. 3 OJIarociIoBeHHs OUIBIIOCTI, Taka 3rajgka 0e3 Oyb-
AKUX HEOOX1JHHUX 3aCTEPEKEHb TENep JT03B0OJIEHA CTOCOBHO HaBITh OKPEMUX
0ci0, MPOTH SKUX HIKOJIM He OyJe po3rnoyaTo KpUMIHAJIbHE MPOBAIKEHHS.
Xoua BepxoBuuii Cyy JIutBu HakmaB Ta0y i HAIllOHAJIBHUX CYIB, SIKUM
BiH 3aKJIMKaB MOCWJIHTU SIK iX BiJMOBIAANBHICTh, TaK 1 MpaBO JIOACH Ha
MPE3yMIIIII0 HEBUHYBATOCTI, oaHaK Terep CtpacOyp3pkuil cyn HajacCHIIae
noBitoMiIeHHs Urbi et orbi («m1o micta Ta 10 CBITY» - 70 3arajibHOTO BijioMa)
PO Te, 1[0 CTAHJAPTU 3HWXKEHO. 3 «Jierkoi pyku» Cyy HE JUIle 3asiBHUK Y
1iil crpasi, ane i BCiX 0ci0, Mpo AKUX MOXKHA Oysio O 3rajatu y pilleHHsIX
CYyIiB, IPUMHATUX Yy CHpaBax MPOTH TPETIX 0Ci0, B IKOMY BOHU O HE MajH
YKOJTHOTO TPOIIECYATbHOTO CTATyCy, SIK TaKi, 10 BYMHWIU 3JIOYMHU, TETep
HAropoXKyIOThCS YYJOBOIO IEPCHEKTUBOIO MPOBEIACHHS MICSIIB 1 POKIB
CynoBUX ae0aTiB 13 JAepkaBoro (MOXHa 3a3HAYUTH, IO BIAMOBIAHO 10
nyHkty 4 crarri 109 Konctutymii JlutoBcekoi PecmyOmiku cyau
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npuiimMaroTh pimeHHs "Bix imeHi JlutoBcrkoi PecmyOmiku" - Tomy 3ranka €
akToM JepxaBu). Jlus  OUIBIIOCTI,  Heumpanizyeaswiu  iCHYIOUUL
npoginakmuynuli 3aci6, BUSBUIM, 10 Ui TaKUX OCi0 ICHYIOTH II€BHI
BHYTpIIIHI 3aco0u mpaBoBoro 3axucry. l1lo mpuBoauTh Hac 10 cCKapru 3a
crarrero 13.

I1I

34. MipkyBaHHS MajaTh WIOAO CKapru crarrti 6 § 2 € gyxe
CTHCIMMH, OOMEXYIOThCS NUTAaHHSIM ii NPUMHATHOCTI Ta, SK IOKa3aHO
BUIIC, MOMIJIKOBUMHU. MIipKyBaHHS IIOAO BIAMOBiMHOCTI ctaTTi 13 (5K
nepekiacudikoaHo camum Cyi0M), CyTh SIKOi I10JIATa€ B TOMY, 1110 BOHA HE
MaJia MOYKJIMBOCTI OCKapKyBaTH CYJOBi PIIICHHS y CIpaBax MPOTH TPETiX
0ci0, iK1 BINIMHYJU Ha 11 MpaBo Ha MPE3yMII[iI0 HEBUHYBATOCTI, € I1e O1IbII
JaKOHIYHMM. BiH 3BOIUTBCS /10 OJHOTO €JMHOTO APTYMEHTY: OCKUIBKH
«Cyza Bxe BUBYMB BHYTPIIIHI 3ac00U 3aXUCTY, 3allpOINOHOBAaHI YPSAAOM, 1
BCTAaHOBUB, IO 3asBHUK MaB €(QEKTHBHHMU 3aci0 3axXHCTy 3a LUUBLIBHUM
3aKOHOJIaBCTBOMY, MOpyIIeHHs cTaTTi 13 (myHKT 69) He Oyio.

Och 1 Bce. TakuM 4YMHOM, NUTAaHHS HaIIOHAJIBHUX 3aCc00iB
IPaBOBOI'O 3aXHUCTY, HIOUTO AOCTYHMHHMX 3asBHHUII, BUPIIIEHO SIK y YaCTHHI
PILIEHHS], 110 CTOCYETHCS MPUHHATHOCTI 11 CKaprl BIAMOBIAHO /10 MYHKTY 2
CTarTi 6.

35. Ane naBaiiTe pO3IVISTHEMO II€ TTUTAHHS 3 TOYKH 30py CTarTi 13,
NOPUIUIAIOYN HAJEXKHY YBary TOMy, sIK Taki 3acO0M IPaBOBOIO 3aXUCTY, K
3apornoHyBaB Ypsiji, OLIHIOBAJIUCh Yy CYyIOBIM MpakTuuli 1oci. Bonu
OXOIUTIOIOTh SIK IMBUIBHO-TIPABOBI, TaK 1 KpUMIHAJIbHO-IIPABOBI 3aco0M
3axXHCTY.

36. IlouHemo 3 NMBUIBHO-TIPABOBUX 3ac00iB 3axHCTy. Ypsia
CTBEpDKYBaB, IO 3asBHHIL MOTJIA TIIOJaTH UUBUIBHUK II030B PO
BIJIIIKOIYBaHHS IIKO/M 3a MOPYIIEHHS ii YecTi Ta I'iIHOCTI. 3a IUTOBCHKUM
3aKOHOJ/IAaBCTBOM, Takui 3aci0 3axHCTy Ja€ MpaBO 3asBHUKY Ha TPOILIOBY
KOMIICHCAIIiI0, are He Haoa€ ill npaéa Ha BIAKIMKAHHS OCKapKyBaHUX 3asB,
BUCJIOBJIEHUX Y PILICHHSX, YXBaJ€HUX MPOTH TPETIX 0cCi0, i HecnpomodcHe
BNAUBAMU HA YI CYOICEHHS IHUUM YUHOM.

37. binpuiicTe NpUAUTWIA NEPLIIOPSATHE 3HAUYEHHS TOMY, IO B
neskux Bumaakax Cyn He BHKIIOYMB, B NPHHIUI, HUBUIBHO-TIPABOBUI
3aci0 sK eQexTUBHUN 3acid 3axucTy MNpOTH MHMOBIPHUX MOPYILIEHb
npe3ymnuii HeBuHyBarocTi (maparpad 59). Tak Oyno B psai cnpaB npoTu
Bbomnrapii, 6arato 3 skux Oynu pe3yabTaToM Ti€l K (aKTUYHOI CUTYyalli, 1 B
SKIM 3aABHUKU CKap>KWJIMCS Ha MyOJIIYHI 3asBU JIepKaBHUX YHWHOBHHKIB,
BU3HAHHS 3asSBHHUKIB BUHHUMHU IIiJl 4YaC KPUMIHAJIBHOTO MPOBAIKCHHS
npotu Hux (I'ymanoBu mportu bosnrapii, Ne 34529/10, §§ 177-79, €CILI
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2013 (Butsarn); Toni KoctaginoB npotu bonrapii, Ne 37124/10, § 108 , 27
ciuns 2015 poky; CnaBoB Ta iHmi npotu boxrapii, Ne 58500/10, §§ 105-06,
10 mucronama 2015 poky; Omnekciii [TerpoB npotu bonrapii, Ne 30336/10, §
63, 31 G6epesnst 2016 poky; CrosiHOB Ta i mpotu bonrapii, Ne 55388/10,
§ 97, 31 Gepesns 2016 poxy; Ilerpo i1 IBanoBa mpotu bosrapii, Ne
45773/10, § 40, 31 6epe3nst 2016 poky, i Jlonos ta iami npotu bonrapii, Ne
6123/11, §§ 45-51, 21 mrororo 2019 poky). BimbHIiCTP KOHKPETHO
CTOCYEThCA crpaBu [ yllaHOBHX.

VY pimeHHl He 3raayeThcs Te, MO y Beix mux Bumaakax Cyg
BIIXWJIMB 3amiepedeHHs] Ypsay LI0A0 HEBUYEPIAaHHS BHYTPIIIHIX 3ac00iB
MPABOBOI0 3aXMCTy Ha Tii MiACTaBi, IO HE OYJIO JOBEACHO, L0 Iie 3acid
3aXHUCTy iICHY€ Ha MPaKTHIIL.

38. AHanoriyHo, y KiJIbKOX CIIpaBax MpoTu iHImUX naepxaB Cyna B
NPUHIUI HE BUKIIOYAB TAaKOTO 3ac00y 3aXHUCTy, SIK MOJAHHS CKapru 3a
HaKJIeNl Ha JIep’KaBHY IOCaZ0BY 0CO0Y, sIKa OCKapKyBaJsla MyOJIiuHy 3asBY,
aJie BIIXWJIUB 3all€pPEUCHHS YPAIiB, OCKUIbKH €(QEeKTHBHICTh LOTO 3ac00y
3aXMCTy B IIOJIOKEHHI 3asBHUKIB He Oyia NMpOJIEMOHCTPOBaHA, HAJar0uu
JIOCTAaTHBO TPHUKIAJIB HAIiOHAJIBHOI CyqoBOi mpakTtuku (MypaaBepaie
npotu Azepbaitkany, Ne 16966/06, § 98, 9 rpynus 2010 poky; XyceitH Ta
i mpotu AzepOaiimkany, Ne 35485/05 ta 3 ixmi, § 221, 26 mumas 2011
p.; Ta Ban [leiinena npotu Jlatsii (yxB., Ne 50950/06, . 73, 15 TpaBus 2012
p.)-

39. binbuiicte TakoXk cTocyeThesi bab'sk Ta IHIIUX [POTH
CnoBauuunu (yxB., Ne 73693/01, 30 Oepe3ns 2004 p.), Mapuiani npotu
Opannii (yxB., Ne 30392/03, 27 tpaBus 2008 p.); Ta PiHrsanpa mpotu
Xopgarii ([Kowmitet], yxBan, Ne 14590/15 ta 25405/15, §§ 54-56, 22 ciuns
2019 poky), BKa3zyrouu Ha Te, 110 B IuX Bunajakax CyJ BU3HAB IUBUIBHO-
IIPaBOB1 3acO0M 3aXUCTY, MPOMOHYIOUN MOXJIMBICTb OTPUMAHHS TPOLIOBOI
KOMIIEHCAIlll pa3oM 3 pI3HUMM IHIIMMU HpOIEIypaMH BH3HAaHHS abo
NPUIMMHEHHS TOPYLIEHHS MNpe3yMIlii HEBUHYBAaTOCTi, K €(EeKTHBHI B
3HaueHH1 KonBeH1is (myHKT 59)

binro?

40. He 30Bcim. fIkpa3 HaBmaku.

V Tux BUMaaKax MUBIIHLHO-TIPABOBI 3ac00M 3aXUCTYy, Kl Cy/1 BU3HAB
JTIEBUMHU, MIATPUMYBAIMUCA "PI3HMMHM IHIIMMM Tpoueaypamu', ki, KpiMm
TPOIIOBOI KOMIICHCAIIl1, TAKOXK TIEBHUM UYWHOM Iepeadadana MOKIUBICTh
BIJIKJIMKAHHS OCKapKyBaHMX TBEpPKEHb. Y Wil crpaBi BIACYTHS Taka
BaYKJIMBA MiITPUMKA.

binpme Toro: - YV cnpaBi ba0'sika Ta iHIIMX, IIMTOBaHMX BHILE,
3aBHUK CKap>KMBCSI, 1[0 PIIIEHHS MOJIII] HE PO3MOYMHATU MPOTH HBHOTO
KpUMIiHAJBbHY CIIpaBy dYepe3 HOro Mojoauii BiK, 3aikcoBaHO, 11O BiH
BYMHUB 3JI0YMHHE JissHHS. Cya BCTAHOBHB, MIO IICIS OCKAap)KyBaHOTO
pileHHs BigaiioM mominii Oyso MpUHHATO HOBE PIIICHHS, B SIKOMY OYJ0
3a3HAa4YeHO, 10 HE OyJI0 BCTAHOBJICHO, IO Jii 3asBHUKA € KPUMIHAIBHUM
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31104MHOM. [[pyre pimeHHst PaKTHIHO BU3HAIO HEAIMCHUM Mepiie. 3a TaKux
obctaBun CyJ BBaXkaB, IO MOXJIMBICTh 3asBHHMKA BHMAaraTh TI'pOIIOBO]
KOMTIIEHCcaIli1 BiagnoBiHO 10 [IMBILTBHOTO KOJEKCY € e(peKTUBHUM 3aCO00M
3axucty. Tomy ckapry OyJio BIAXHJIEHO 4Yepe3 HEBHUYEPIAHHS BHYTPIITHIX
3ac00iB mpaBoBOro 3axucty. Lle Oyno Tak, po3risiialoul HACTYIHY CIpaBy,
MuxkonaiioBa npotu CroBauunau (Ne 4479/03, m. 31-32, 18 ciunst 2011 p.),
Slka crocyBasiacsi aHAJOTIYHOTO pINIHHSA NONimii, ame Tam, He Oyno
HOPUNHHATO HACTYIHOTO PILIEHHS MPO BU3HAHHS HEJIINCHUM IONEpPEIHbOrO,
Cyn diTko BigMmexyBaB ioro Bin ba0'ska 1 BiaXwinB 3amepedeHHs Y psmay
Ipo Te, 110 3assBHUK HE BUMaras IpOIIOBOi KOMIIEHCAIIi.

- V nuroBaHiil cripaBi MapuiaHi 3assBHHK CKap)KMBCS Ha IyOJIivHI
3asBM MPOKYpopiB Ta cyaniB. LluBinpHuii konekc @panuii nepeadayae, 11o,
KoJIu 0c00a, sika He 3acy/pKeHa, my0siuHo Oyiia BU3HAHA BUHHOKO Yy (haKTax,
Kl OyJM MpeIMEeTOM PO3CIIJyBaHHS YU CYAOBOTO PO3CIiAyBaHHS, CYIAs
MOXKE HaKa3aTH BKIIOYCHHS, Yy BIAMOBIAHIA myOiikamii Ta 3a paxyHOK
BIJIMOBIIAIbHUX, Yy TOBIAOMJICHHI, SIKE€ Ma€ Ha METi MOKJIAcTU Kpal
NOpYIICHHI0 Tpe3ymniii HeBuHyBarocTi. Cyn BBakaB 1€ TOJOKEHHS
e(eKTUBHUM 3aC000M 3aXHUCTY LI0JI0 CKapr 3asBHUKA 110]10 IyOIIUYHUX 3a5B
IPOKYPOPIB Ta CyIIiB, Ta BIIXWINB 3asBY PO HE BUYEPIAHHSA BHYTPIIIHIX
3ac00iB MpaBOBOro 3axucTy. Bin moBTOpuB Takuii miaxia y crupasi "Komona
npotu @pannii” ([Komirer], yxs, Ne 4213/13, 15 nucronana 2016 p.).

- Y cnpasi Punrsanpaa, HMTOBaHOMY BHILE, 3aiBHUK CKapXKHBCS Ha
nyOJi4Hi 3asBHU, 3podiieHi nomniniero. Bepxosuuit Cyn Xopsarii BU3HaB, 1110
OCKap>KeH1 3asBM Cylepedarb MpaBy 3asBHHKA BBAXXATUCh HEBUHYBATHM,
X04ya BOHU M HE CyAMJIM HOro, CIpuiMaEeThCsl B LIJIOMY, HECTIPaBEIJIUBO.
BinnoBigHo no 3akony XopBarii, Taki BUCHOBKH BepxoBHoro Cyny mamu
3aBHHUKY peallbHy MOJJIMBICTH OTPUMATH TPOIIOBY KOMIICHCAIIO B
OKpeMOMY LMBUIBHOMY NpoBa/keHHl. CyJ1 NMOCTaHOBUB, IO HAallIOHAJBHI
OpTaHu TPSIMO BHU3HAIM MOPYIICHHS NpaBa MEpIIOro 3asiBHAKA, BBAXKATUCS
HEBUHYBaTHM, IO Jajlo HOMy OOIPYHTOBaHYy MOXJIMBICTE OTPUMATH
BIJITKOIyBaHHs, ajie BIH HE BHMaraB KOMIICHCAIli B IUBUILHOMY TI0O30BI
IpOTH AepkaBu. X0ua, sIK IPaBUIIO,

"CaM NMBIJIBHUH TO30B PO BiJINIKOAYBaHHS IIKOAHM [HE MIT| MOBHICTIO
BUIIPABUTH TOPYILECHHS NIPaBa Ha MPE3yMIILiI0 HEBUHYBATOCTI"

e He OyJlo BUPIAIBHAM Yy KOHKPETHOMY BHIIQJKy, 4epe3
3aJTydeHHs OJTHI€1 3 BUIE3ralaHuX "pi3HUX IHIIUX Tporeayp’, a came:

"Take NpoOBa/PKEHHs Yy MO€AHAaHHI 3 BH3HaHHAM BepxosHoro Cyay
MOPYIISHHSIM HOro TpaBa BBAXKATUCh HEBUHYBATUM [JIMCHO| 3aJ0BOJIBHSIIO
BuMorH edextuBHocTi" (§ 56).
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Orxe, Cyn IiWIIOB BUCHOBKY, IIIO 3asBHHUK OLJbIIE HE MOXE OyTH
KepTOBOIO MopymeHHs: KonBeHIIil, i 0roJocuB 3asBy HENPUHHATHOIO.

Takum YMHOM, 3aleXHICTH, Oinpmiocti Big ba0'ska 1 1HIIHX,
Mapuiani 1 Piarsanpna, cymepeyutb iX BHCHOBKY IIpO HAsBHICTb
e(hEeKTUBHHUX BHYTPIIIHBOJEPKABHUX 3aCO0IB IIPABOBOT'O 3aXHCTY.

42. Kpim Toro, y crpasi "Koncrac nporu I'perii" (Ne 53466/07, 24
tpaBHsa 2011 p.), B sSKii 3assBHUK CKapKUBCs Ha MyOJIIYHI 3asBH JePIKaBHUX
yiHOBHUKIB, CyJI SBHO BIAXWJIMB 3alpPONOHOBaHI ypSIOM  CYTO
KOMIICHCAIlIiHI ~ ITUBUILHO-TIPABOBI  3aco0M  3axWCTy.  Bigxwisrouu
3anepedeHHs Y psny, Cy HOCTaHOBUB:

"Taki BUMpaBOaHHS ypsAy, MPO sIKi WIEThCS, TPYHTYIOTBCA Ha CTaTTi 57
[{uBiTpHOTO KOJEKCY, sKa Tepeadadae MOXKIWBICTh BUMaratv KOMIIEHcamii 3a
Haxern. Cy/ MOBTOPIOE, 1110 MPHUHIUIT MPE3YyMIILii HEBUHYBATOCTI € TIepII 3a Bce
MIPOIIEYPHOIO TapPaHTIEI0 Ta OJHUM i3 €JIEMEHTIB CIPaBEINBOTO KPUMIHAIBHOIO
CyJIOBOTO TIPOBaJKEHHs, iepeadadeHoro crarrero 6 Konsentii ... [Y] miit cripasi
Ypsia He nocuiiaBcsi Ha OyIb-SKHid 3aci0 3aXUCTY, SIKH OM J1aB 3MOTY 3asBHUKOBI
3BEpTATHUCA JI0 BiMOBITHOTO KPUMIHAIBHOTO CYAy JUJIsl BCTAHOBIICHHS [TOPYIICHHS
Ipe3yMIIii HEBUHYBATOCTI 3 MPOIeCyanbHOI Touku 30py. [Ipu mpomy 1mo3oB mpo
BIJIIIIKO/TyBaHHS INKOAHW Ha TifcTaBi cTarTi 57 LIUBUTBHOTO KOAEKCY ... MIT OyTH
MOB'SI3aHUI JIUILE 3 CTBEPAYKBaHUM TMOPYLICHHSM 1 JOCTaTHHO YacCTKOBO; BiH HE
MIT ITOBHICTIO BUTIPABUTH iICHYIOYE ITOPYIICHHS Tpe3yMIIlii HeBuHyBaToCTi. "(§ 29;
HAroJoc J0/1aHo)

Cyna noBTOpuUB LIeH MiAX1J 1 BUCTYNHB 3 TAKOO K MO3ULIEI0 Y CIIpaBl
Iaynixac npomu Jlumeu, mpo sKy #nerbcst Buile. Y CBITJIl CHpaBU
Koncraca 3 cymMoM cTae 3po3ymMinMM, IO Maja Ha YyBa3i OUIBIIICTS,
3asIBJISIIOYM, 110 KOMIIEHCAILIMHMUNA 3aci0, 3almpONOHOBAaHUM YpS/IOM, HE €
Hee(DeKTHBHUM «HA TEpIIUi morisay (nuB. myHKT 4 Buime). lle moxHa
BBaXAaTW €QEKTUBHUM JMIIEe "Ha Mepiiud mnoriasa’, 1HIIMMH CIOBaMH,
nosepxo6o, 1 11e 0yn0 0 MOMJIMBO JIMILIE 32 YMOBU HEXTYBaHHS CYJOBOIO
npakTukor Cyny.

Hi piwwenns y cnpasi Koncmaca, ui piwienns y cnpasi Ilaynixaca, siki
HAIOoJIETJIMBO BKA3yIOTh Ha MPOTWICKHHHA MiIXiA, HDK TOH, skuil OyIno
o0paHo y LI CrpaBi, HE HUTYIOTHCS Y [IbOMY PILICHHI.

43. Vpan wamaB Cyay [aBa TPHUKIAIM HAIIOHAIBHOI CYJOBOI
MPaKTUKH, SKI BOHW BBa)XaJW pesieBaHTHUMU (maparpad S51). YV mepmiomy
BUMNAJIKy IMO3MBA4 CKapXHMBCS Ha 3asBU CBOrO pOOOTONABI (BIIIJICHHS
noJiiii) y TOKyMEHTax, [0 CTOCYIOThCSI MOro 3BUIbHEHHS, Ta oMy Oyio
NPU3HAYEHO TPOIIOBY KOMIIEHCAIL0. Y APyroMy - Mo3MBay CKap>KUBCS Ha
3asBM CyZy, KU BIAMOBHB y MOTO 3asiBl PO BiTHOBJIEHHS KPHUMIHAJIbHOI
CIpaBU NMPOTH HHOTO, MPOTE HOro BUMOTY PO BIALIKOIYBAHHS BIAXUIJICHO.
i mpukIaan HEAOCTaTHRO OJIM3BKI JO CUTYaIIii, 1[0 Hapa3i PO3TIIAIA€ThHC,
a TouHile, (PaKTUYHO HE PO3IIIAJAETHCA B LLOMY BUMAJKY, KOJAU 3dA6U
w000 3asaeHuKa 0yau 3pooaeni cyoamu 6 npoyeci npomu mpemix ocio. Kpim
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TOro, OyJ0 HaJaHO JIMIIE ABA MPUKIIAIH, 1 JHUIIE B OHOMY 3 HHUX 3aci0 OyB
YCIILIIHUM, 1I0 OYEBUHO HEJOCTATHBO JJIS TOro, 100 MPOAEMOHCTPYBATH,
10 BiH € eeKTUBHUM Ha mpakTuui. [IpoTe 11e BUSBMUIOCS JOCTATHBOIO IS
O1IBIIIOCTI y IiH CrIpaBi.

44. o me BaxiuBimie, 3acid, 3aMpPONOHOBAHUN YPSAAOM,
3aJMIIAETBCS  GUKIIOYHO KOMRNeHcayitinum. YPAl HE HaJlaB >KOIHUX
NPUKJIAIIB HAIlIOHAJIBHOI CYZI0BOI MPAKTHKH, KO OCOOHM CKap)KWIKCS Ha
HNOPYIICHHs NpPe3yMIILii HEBHHYBATOCTI CyJaMH MiJ 4Yac IPOBAIKEHHS
CTOCOBHO TpETiX 0ci0 Ta OTpUMand BU3HAHHA NP0 TMOPYIICHHS YU
BIIKJIMKAHHSA 3asB NP0 MOPYUIEHHS, BIANOBIAHO JO BHIIE3a3HAUYEHO]
cynoBoi npaktuku Cyny.

Takum ymHOM, 1Ie Oyno O y BIANOBIZHOCTI 10 CYAOBOI MPAaKTUKU
Cyny momo BigxuijeHHS Hee()EeKTUBHUX NMBUIBHO-TIPABOBUX 3ac00iB
3aXMCTYy, 3alIPOMIOHOBAHUX YPSIOM.

45. Tenep 10 KpUMiHAIBHO-TIPABOBUX 3aC0O0IB 3aXHCTY.

VYpsn 3asdBUB, 110 3asABHULL [OBUHHA MaTH, y KPUMIHAJIBHOMY
NPOBA/DKEHHI TPOTH HEl, OCKapXyBaHI (akTH, IO JIeKaTh B OCHOBI
CYIIOBUX pIIlIeHb, YXBaJEHUX IIOJ0 Ii CHIBYYaCHHUKIB, 1 CKap>KUTUCS Ha
MOPYIICHHS 11 paBa BBa)KaTHCh HEBHHYBATOIO, 1 110 BOHA TIOBMHHA OyIa
HOMPOCUTH CYIU MPOJOBKUTH PO3IJISA] ii CIpaBH, HABITh MICISA TOTO, SK Y
NPOBA/DKEHHI MPOTH Hel CIUIMHYB CTPOK TaBHOCTI. TakuM YMHOM, BOHA
HIONTO Malla MOXIIMBICTH JAOMOITHCA TOTO, IO ii CIpaBa 3aKiHYUTHCA
BUIPaBAAHHAM, 1, TaKUM 4YHHOM, YCYHYTH OyIb-fiKi CYMHIBH UIOJ0
NOCWJIaHb Ha 11 BUHY, BUHECEHI Yy PIIICHHAX 110710 ii CHiB MiJO3pIOBAHUX
(mynktu 49 Ta 50).

AprymMeHT, sKHHl CTOCYETbCS  CTBEpIKyBaHOi '"momaTtkoBoi"
MOJJIMBOCTI ~ 3asfBHHUIIl  TOTMPOCHTH  CyI  TIPOJOBXKYBATH  PO3TIIS
KPUMIHAJIBHOI CIIPaBM NPOTH Hei MICis TOro, SIK BOHA MPOIMYCTHJIA CTPOK
MO30BHOI JIaBHOCTI 1 BUIPABJAE i, 3rajlyeTbcsd B MIPKYBaHHSAX OLIBILIOCTI,
110 JISKUTh B OCHOBI BIIXWJICHHSI CKApru MyHKTY 2 cTaTTi 6 (AMB. MyHKT 4
BHIIIE), HA T€, 110 OYJI0 TOCTATHBHO /IS 3BUTbHEHHS, OyJIO Te, 110 3asBHUK HE
3acTOCyBaB  IMBUIBbHO-TIpaBOBMM  3aci® 3axucty. Illo cTocyerbes
3a3HAYeHOro  "J0MaTKOBOrO"  KPUMIHAIBHO-TIPABOBOTO  3acoly,  TO,
3BHYAIHO, 3asBHUI MOrja O MOMPOCUTH MPOJOBXKHUTU MPOBAKEHHS Yy ii
CIpaBl, OCKLJIbKM HalllOHAJIbHE 3aKOHO/ABCTBO JIOMYCKall0 TaKWil BapiaHT.
Ane uu 1ie 0yB posymuuti éapianm?! Putopuune nutanns. lleit aprymeHt
ypsAly TpOCTO € HecepiiosHum. HaBiTh OUIBIIICTD HE PO3IIIATAE LBOTO
NUTAHHS: BOHU CIIOMUHYJIM JIMIIE 3TajKy Mpo Iel Tak 3BaHUM 3aci0 suie
MUMOX1/b. 3 1HILIOT CTOPOHHU, HEKPUTHUYHO MOCUJIATUCS HA HbOTO, OLIBIIICTD
JIeII0 y3aKOHMIIA 1IE.

46. JlaBaiiTe IOJUBUMOCH Ha T, 10 OyJI0 Y3aKOHEHO.
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3aKOH MOBHHEH OYTH CIIpaBeJIMBUM 1 PO3YMHHUM, IO TNependaydae
HE BUMAratu Toro, o0 ocobda Jisja mpoTu CBOTO Kpaioro pimeHHs. Temnep
BIH MO)K€ BUMaratu Toro: mpaBo KoHBeHIIi, SIK TJIyMauuThCs Ta
3aCTOCOBYEThCSI B Ii cmpaBi. OKpiM JBOX THMIB aKpaTHYHOI Jii
Apicrorenst, Hemoui (Oe3cumist, 3HeMoru) (acmenest) Ta IMITYJILCHBHOCTI
(nponemes) (Hikomaxosa etuka, VII.1-10), OLIBIIICTD 3aITPOBAAMIO TPETIH:
npumyc a0 3akoHy. Crpapiai, TPUTrOJIOMIUIMBUANA BHECOK Y (istocodito Aii,
TEOPiI0 MPAaKTUYHUX MIPKYBaHb 1 - HE OCTAHHE 3HAYEHHS - IPABOBUI PO3yM.
VY 1opuaudHOMY PO3yMi 3aKOH 3aBXIM MaB IIOCH CITUIBHE 3 PalliOHAJIbHICTIO
Ta CAaMOBH3HAYCHHSM OCOOW, HE KaXXy4yd BXKE IIPO CIPABEIJINBICTE.
Jorenep, K BUIAETHCS.

47. Cka3zaHe BuIe - npomno3uilis. Hac mikaBute HabaraTo OuibIIe -
e Te, IK MEHII CYTT€B1 KPUMiHAIBHO-TIPABOB1 3ac00U 3aXHCTY, MOI0H1 10
THUX, [0 TPOMIOHYETHCS YPSIIOM, JTIOTETIep OLIHIOBAIKCH y TIpakTuil Cyny.

48. YV daktuuyHo T1OmiOHIN crmpaBi, ITUTOBaHIA BHIIE CIpaBi
Kapamana, sika cTocyBasiacs 3asiB II0JIO 3asBHHKA Y PIMICHHSAX, YXBAJICHUX
IPOTH HOro CHiByyacHHUKa, 3asBHUK MojaB 3asBy 10 Cyay, CTBEPIKYHOUH
PO TOPYIIEHHS IYyHKTY 2 CTarTi 6, TOAI SIK KpUMiHAJIbHE TPOBAJKCHHS
MPOTH HBOTO Ie TpuBaio. Ypsa HiMeuunHu cTBep/KyBaB, 1110 3asBHUK HE
BUYEpIaB BHYTPIIIHI 3acO0M MPaBOBOTO 3axXHUCTy: 3TiTHO 3 SKHM, BiH
MOBUHEH OYB JIoUeKaTHCs pe3yibTaTy KPUMIHATIBHOTO MPOBAIKEHHS MPOTH
HBOTO, a TMIOTIM TIOBUHEH CKAp)KUTUCS Ha TOPYIIEHHS WHOro mpasa
BBAXKATUCS HEBUHYBATUM Yy MPOBAKEHHSIX 3a amesliiHUMHU CKapramw.
Cyn BiIXWIMB II€ 3alIePEYCHHS 3 TAKUX ITiJICTaB:

"3 orysay Ha BUCHOBKHM, LIO MPHUHLMII NPE3yMILii HEBUHYBATOCTI MOXE
OyTH TOpYIIeHWH HaBiTh 3a BIJICYyTHOCTI OQIIIHHOTO BCTAHOBIICHHS BWUHU
nigcynHoro ... Cya Bikuaae apryMeHT Ypsiay THpo Te, IO 3assBHUK NOBUHEH OyB
OUiKyBaTH PE3yJIbTaTy KPUMIHAJbHOTO MPOBAPKEHHS, IO TPUBAE MPOTH HBOTO,
nepur HiDK CTBEPIXKYBaTH PO MOXKJIMBE MOPYILIEHHS HOro mpaBa BBaXKaTHCS
HeBuHyBaTuM. CyJl BBaXKae, 10 Xo4a Ie 3arepeueHHs Moxe OyTH JTifCHUM, SIKIIO
3asBHUK CKAapKUThCS HAa TOPYIICHHS NPOLEAYPHUX TapaHTii, 3aKpiluieHHX Yy
nyHkTax | ta 3 cTarTi 6 B KOHTEKCTI CaMOro KPUMiHAIBHOTO CYJJOBOTO PO3IIIAAY, 1
ko 3apraHHsM Cyay Oyino © OIIHMTH CHpaBeUIMBICTH KPUMiHAJIBHOTO
MPOBAKEHHS B LIJIOMY ... 3asBHHUKY HE 3a00POHSIETHCS 3asBIATH PO MOPYIICHHS
CBOTO ITPpaBa BBAKATUCSI HEBUHYBATHM J0 3aKiHYEHHS CY0BOI'O POBAHKEHHS, 110
po3risaaeThes mpotu Heoro . (§ 51)

Sk 3a3HayeHi Buile, pilleHHsAX Mo cupaBam Kowcmac i Ilanikac,
Kapaman ne nMTyroThes B pillIeHH] - 1 1le, HE3BaXKAIOUU Ha Te, 110 caMe 1€
pillleHHd TpsiMO OyJI0 3a3Hau€HO B JIMCTI MOBIAOMJICHHS (JIMB. MYHKT 7
BHUIIIE).

49. V KUJIBKOX BUMAJKax, KOJHU 3asIBHUKHU IOJAaBAIM CBOI 3asiBU 10
Cyny, MoKu HalliOHaJIbHE KpPHMiHAJIbHE MPOBAKEHHS NMPOTH HUX IIEe HE
noyanocs, Cyn 3a3HauyMB, 110 3aCO0M 3aXMCHHMKA MPOTH CTBEPAKYBAHOIO
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NOPYIICHHSI TpaBa BBAKATHCS HEBUHYBAaTHUM, MOBHMHHI OyTH JOCTYHHI
3aBHUKY He2atiHo 1 110 L€ HE IOBUHHO 3ajleXaTh BiJ KIHLEBOIO
pe3YyABTATY KPUMIHANILHO20 NPOBAONCEHHS NPOMU HbO2O/Hei.

3o0kpema, y IUTOBaHIK Buie cripasi "l yyanosu npomu boneapii”, B
SKIM 3asBHUKMA CKAapXXHWJIUCS Ha MyOJiuHI 3aiBU JIESKUX JCPKABHUX
YMHOBHUKIB, Cy/l IOCTAaHOBUB, L0 3 OINISAY Ha caMy IPUPOAY MYHKTY 2
cTarTi 6 mMpaBo Ha ePEeKTUBHUN BHYTPIIIHINA 3aci0 3aXUCTY BIALIKOYyBaHHS
HMOBIPHOTO MOPYILIEHHS MPE3yMIIIii HEBUHYBATOCTI B XOJ[I KPUMIHAJIBHOTO
NPOBA/DKEHHA, IO TepedyBae y CTaHi pO3MIALy, MOBHHHO Oyno Oytu
HEeraifHO BIJKPUTHUM JUIsI CYIOBOI'O PO3IVIAY Ta HE MOBUHHO 3aJIeXkKaTU Bij
pe3yabTaTy CyIOBOTO PO3IIISAY CIPABH 11O CYTI.

binbiue Toro, BIaCHUMU CIIOBAMH,

«Buznatu mportunexxne Oyno O piBHOBHAYHUM PYHHYBaHHIO CaMmoOTrO
MIPUHIIMITY TTOBArH JI0 TIPE3yMIIIii HeBUHYBATOCTI» (§ 176; momaHo HAromoc).

Tomy Cyn BiaxunuB 3amnepedeHHs ypsany boarapii mono He
BUYEPIaHHS BHYTPIIIHIX 3ac00iB MPaBOBOrO 3axHCTy. BiH MOBTOpUB 1iei
miaxia y psiai crpaB npotu bonrapii (IuB. Bullle HUTOBaHy crpaBy ToHi
KocraninoB nporu bomrapii, § 108; LluroBanmii Bume Onexciii [letpos
npotu bounrapii, § 63; CrosHoB Ta iHm npotu bonrapii, nur. Buie, § 97,
[TonoBi mpotu bomrapii, Ne 39651/11, § 81, 9 wuyepBus 2016 poxky;
Macnaposa npotu bonrapii, Ne 26966/10, n. 37, 29 ciuns 2019 poky); Ta
JlonoB Ta iHum npotu bonrapii, nut. Bumie, §§ 45-46), a Takoxk y JESKUX
BUMAJIKaX MPOTHU IHIIMX Jiep’KaB (JIUB., HApUKIaaA, y ciupasi Heroe nmporu
Pymymii, Ne 23319/08, § 26, 21 nunns 2015).

Sk mokazaHo B nyHKTI 37 Bume, ['ylaHoBi HempaBHIBHO
MIPEJICTABJICHO Y IbOMY PIIIEHHI, B IKOMY, JI0 Peyi, € TTOCHJIAHHS Ha MyHKT
178 1poro 3HaAKOBOTO pillIeHHS, alle He Ha Horo myHKT 176. IHmi Buiie
IIUTOBAaHI CIIPaBH HE 3TayIOThCS.

50. IlpaBay KaKyuW, y JESKMX BHIIQJKaX, KOJMU 3asBHUKU HE
3BepTaiucs 3 3asgBaMM MIOAO CTAaTrTi 6 § 2 y amensmidHuX cKaprax y
KPUMIHAJBHOMY TpPOBa/UKeHHI npoTh HHUX, Cya BHU3HAaB I CKapru
Henpuitnataumu (muB. Toxye ma Jlemipenv npomu Typeuyunu, Ne 51839 /
99, §§ 64-65, 22 yepBHs 2006 p .; Ta Jlinkesiuicne ma inwi npomu JInTBU
(yxB.), Ne 33556/07 ta 2 iammx, §§ 95-100, 20 uepBus 2017 poky). Ane
BUIIE3ralaHi CIpaBH CTOCYBAIMCA CKapr Ha TMyOJi4yHI 3asiBU PI3HUX
MOCaJI0BHUX 0C10, IO BiJIpi3HSE TX BIJ JaHOTO BHUITAJIKY, B IKOMY 3asBH PO
paBoONOpYyIIEHHS Oy 3p0o0JIeHi CyJaMH Y MPOLEC] TPOTH TPETiX 0cCib.

51. ¥V me iammx Bumagkax Cyn BCTAHOBUB, IO CKapra J0 CYIy
1110710 3as1B 0ci0, sIKi He OyJIu CTOPOHOIO Y 1IbOMY NPOBAPKEHHI, He Oyna O
e(eKTUBHUM 3aCO00M 3aXHCTy, OCKUIbKHU II€il CyJ] He MIr OM BIUIMHYTH Ha
3asBHM Mpo nopyuieHHs. Hanpuknan, y nuroBanomy Buiie pimnenHi Heroe, B
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SKOMY 3assBHUK CKapKuBcsi Ha myOmiuni 3asBu [Ipesunentra Pymynii, Cyn
YXBaJIMB, 110 CTOCOBHO 3aC00iB 3aXHCTy, 3alIPOIIOHOBAHUX YPAIOM, SKHIi
noBMHeH OyB OW 3asfBHUKOBI HAaBOJWUTU apryMEHTH B OCHOBHOMY
NPOBA/KEHHI Tiepel ATETAIIMHUM CyIOM, IO CTBEPIPKYE PO MOPYIICHHS
npe3ymiii HeBUHyBaTocTi [Ipe3uzeHToM, po3riisn UM CYIOM CKapru
Oy1o 6 nuie GopMaTEHUM 1 HE CTOCYBAJIOCS O HOTo CyTi.

52. CnpaBa, HaWOUIBII CXOKa Ha TemepenrHio, - JlebeaeB mpotu
Pocii (Ne 2), 3asBa Ne. 13772/05, 27 tpaBus 2010 poky, B sKiil 3asBHUK
CKap>KMBCSl, 110 CYJ y KPUMIHAJIbHINA CIpaBl MPOTH HBHOTO 3BEPHYBCS [0
JI0Ka31B y PI3HUX KPUMIHAIBHUX MPOBA/LKEHHSX MPOTH 1HIIOI ocodu. Cya
HE BBaXKaB, 1110 TOJIAHHS B ameAIIdHIA cKap3i cCKapryd Ha pillieHHs CY.Y,
IPUMHATOrO B PI3HUX MPOBAKEHHSX, Oy/ie e(PEeKTUBHUM 3aCO00M 3aXUCTY.
Cya oCTaHOBUB:

"lllo cToCcyeThcs WMOBIPHOTO TMOPYIICHHS, 3TiJIHO 3 BHCHOBKaMH,
3po0OsieHrMH B pitneHHi [1laxHOBChKOTO, TIpaBO 3asBHUKA BBAKATHCH HEBHHYBATUM
... Cyn He BBaXkae, 0 amesslis Ha pimmeHHs Bifg 16 tpasas 2005 poky Takox HE
Oyna edekTHBHMM 3aco0OM 3axucTy. Y TIIbOMY 3BEpHEHHI IOBHHHO OYyI0
BUNIPABUTH TiepeAdauyBaHi BaJyl MPOBaKEHHS, B SKOMY 3asBHUK OyB
KpuMiHambHUM BiAmoBigadeM. Ha nymky Cynmy ... med 3aci0 3aXxucTy HE 3MIr
CIIPOCTYBaTH BHUCHOBKHM pimeHHs [llaxHOBChKOTO a0 IHIIMM  YHHOM
BIJIIIKOyBaTH 3asiBIICHE TIOPYIIEHHS TMpaBa OyTH BU3HAHUM HEBHHYBATUM
BHacHiZiok 1poro pimenHs. Cya He 3Hae >KOJHOTO MPaBOBOTO 3aco0y B
POCiliChKOMY 3aKOHOAABCTBI, sikuii OyB Ou "edexTuBHMM" 32 0OcTaBUH (IUB., Sk
NPOTHICKHUH MPUKIIAJI, aHali3 (paHIly3bKOTO 3aKOHY y crpaBi MapdiaHi npoTu
®pamiiii ... "(§ 254)

Sk 1 maibke Bei iHII BiAmoBigHI cipaBu, Jlebenen (Ne 2) Takox He
3rajJly€eThCs B I[bOMY pILIEHHI.

53. 3po3ymisio, 10 KPUMiHAJIBHO-TIIPABOBI IIISXH, 3alPONOHOBAHI
ypaloM y Wil cropai, He 3a0e3neumnu O 3asgBHUII HEraHOro 3acoly
3axXHUCTy BiJl IMOBIPHOTO MOPYIIEHHS ii paBa BBaXXaTUCh HEBUHYBATOIO, SIK
ne crocyerbcsi Kapamana, I'yyanosu Ta TOAANBIINX CHOpaB IO HA HUX
criuparoThes. Takoxk, sk 1y JlebemeBa (No 2), HaBiTh SIKOM 3asSBHUKOBI B
pe3ynbTaTi BAANoCs IHIMIIOBAaTH CKapry 3a craTTelo 6, IyHKT 2 Yy
KPUMiHAJIBbHOMY IIPOBa/KEHHI IPOTH HEl, Cy/H, sIKi PO3TIISAAIH L0 CIPaBY,
HE 3MOTJM O CIpOCTyBaTH BUCHOBKH Yy MPUMHATHX PIMIEHHSX MPOTH il
CMIBYYACHHUKIB UM 1HIIMM CIIOCOOOM BiJIIITKOYBAaTH MMOBiIpHE MOPYIIECHHS.

54. Hapemwri, ypsa HagaB Cyny TpH NPUKJIaaHd CIpaB, KOJHU BHIIL
cyau (paKTUYHO BUIIYUMIIU NEBHI (POPMYIIOBAHHS 3 PIlIEHb HIKYMX CYIiB,
BUHECEHUX y PaMKax OJHOTO 1 TOTO X NMPOBa/PKEHHs (HaKa3aB BIIYYHTH
dopMymnioBaHHA 3 pILIEHb HIDKYMX CYJiB, sKi He Oyau BHUKJIAJCHI 3
JOTPUMAHHIM Mpe3yMIILii HEBHHYBAaTOCTI abo MepelnaB Takl CIOpaBH Ha
NOBTOpHUI po3risa). OAHAaK 3asBHUIL HE Mayla >KOJHOTO CTaTycy y
MPOBA/KEHHI 100 CITIBYYACHUKIB Ta HE 3MOTJIa OCKAPKUTHU PIMICHHS, K1
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3ralyloThCsl PO HEl, TOMY HaBEICHI MPUKIAIH HE MAIOTh 3HAUCHHS IS
JIAaHOT CIIPABH.

55. TligObuBaro4ym TiACYMOK, pETEIbHE IOCTIIKEHHS CYHOBOI
npaktuku Cyay, IO CTOCYEThCS €PEKTUBHHUX 3aCO0IB MPABOBOTIO 3aXHCTY,
HEOOXITHUX JJIs IiJIeH mpe3yMIILii HeBUHYBATOCT1, TOBOAUTS, 11O HCOOEH i3
3anNpPONOHOBAHUX  YPAOOM 3AcCO0i8 3aXUCM)Y He MOodce B8ANCAMUCH
ehexmueHuM.

BinnosigHo, 6ymno nopyuieHo cratTio 13.

v

56. 1ls cnpaBa, ska Ha TEpUIMH TMOMJISAJ HE 3JaBajiacs
CyNEpPEWINBOIO, TEIEp 3aciayroBye Ha po3risg Benukoi manatu. Lle He
JUIIe 1 He B Mepuly yepry udepe3 3MiHy AaBHboro kypcy Cyay miono
MPOIECYaTBLHOTO MMUTAHHS MPUHHATHOCTI CKAPT, K 1€ 3/11HCHIOE OUIBIIICTS,
came 1o co0i TPHUBOXKHE. 3PEIITOI0, 1€ PIIMIEHHS MOXE 3aUIIaTHCS
130;p0BaHoOIO0 iHCTaHIi€r0 Cymy, sIKHI BUKOHYE 3aBIaHHS ypsAy. 3 1HIIOTO
00Ky, L1 pilIeHHS MOXKe OYTH CUMITOMOM BHHHKJIOI TEHJCHIT B IPAKTHIII
Cyny po3MmUpIOBaTH YUTAHHS YMOB HENPUHHATHOCTI CKapr, mio0 sKoMora
OisbIIe crpaB OyJI0 MPUNMHEHO Ha paHHii cTaii. [1]

57. Sk 6u ue He Oyno, el BUIAJ0K 3acIyroBye Ha yBary Bemukoi
najatd, HacaMmIiepel, 3aBISKH BaXXJIMBOCTI CYTTEBOTO MUTAaHHS -
Mpe3yMIIIii HEBUHYBATOCTI SIK OHOTO 3 HAPKHUX KaMEHIB TPaB JIFOJANHH,
o jaoci Oynu OumbII-MeHII aJekBaTHO 3axwuileHi y mpaktuii Cyny. Lle
pIIIEHHS y’Ke MOTaHO BIAMOBIJIAE Iii MpakTull. Y IIbOMY pillieHH] 100pe
BCTAHOBJIEHA CYJOBa MPaKTHKa, sIKa HE3PYYHO BKa3ye Ha HANpSAMOK, IO €
AQHTUIIOAOM JO OOpaHOro OUIBIIICTIO pe3yabTaTy Ili€i COpaBu, HE
BPAXOBYETHCS Y CBOIN CYKYIHOCTI.

58. Omnak 1s cyJgoBa TpakTUKa HIKyAu He 3HUKIA. [Ipo 11e
Haraayerbcs B LiH aymmi. AJsie mpo Iie CliJ HaragyBaTtd 1 mie pas
niaTBepkyBatu Benukoro Ilanaroro. Mu xouemo BipuTH, 110 OJHOTO JHS
1ie Oy/ie 3HOBY MiATBEPAKEHO.

59. CynoBa mpaktuka Cyny, sika 6 6e3mocepeaHbo CTOCyBaslacs
CUTYyalllif, KOJM TPEe3yMIILiI0 HEBUHYBATOCTI HIOMTO MOPYIIYBAIW HE
"nesiki" nep;kaBHI CIIYKOOBII, a Cy/H, PO3IIISIIal0uN CIPaBU, KOJIM )KEPTBU
HE MaJli MpOLECyalbHOTO CTaTycy, € HaJa3BUYaiHO piakicHui. Ile
JI0JJATKOBA TIPUYHMHA JIJIsl PO3TIISIY Ii€T cripaBu Benrkoro manaToro.

60. Ils cmpaBa He Oyna mepemana 10 Benukoi manatu 1i€ro
[TanaToro, siKka Tak 3BaHO po3risaana ii. TakuM YMHOM, IPOXaHHS 3asBHHUKA
po Moro HarpasieHHs 10 Benukoi nmanatu 0yno 60 HaWOUIBII MMiIXOISIIIIM
- HACIpaBIi €IMHUM MOXJIMBHM IIIISIXOM, TMPUHAWMHI B IIed dac, s
BIJTHOBJICHHSI 3HAUEHHS NMPHHLHUIY TOBarv A0 Mpe3yMIllii HEBUHYBAaTOCTI.
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Cnoci6 po3rasay UbOro MNPUHIUIY B JAHOMY BHMOAaAKy - TOOTO
HECHPUATIUBUHN AyX "BU3HAHHS IPOTHIIEKHOTO [J0] ... IPUHIUI IIOBAaru 10
npe3ymniii HeBuHyBatocTi ", skui Cyx y cmpasi ['yliaHoBu, 1uToBaHid
BUIE, BBAKAETbCA "DIBHOCWIBHUM pYHHYBaHHIO [IIbOTO]  camoro
npuHIUIY" Ta BIATOPTHEHHS (IMB. TyHKT 49 BuIie), - OE3CyMHIBHO,
mifnanae i MOHATTS ''Cepiio3HE MUTaHHS, WIOAO0 TIyMadeHHs abo
3actrocyBanHsa Konpenmii um IIpoTtokoniB g0 Hei", MmO MICTHUThCA Y
BIJIMIOBITHOMY IYHKTI MyHKTY 2 ctaTTi 43 KoHBeHiii.

[1] Ham oobpe sidoma npaxmuxa Cyoy, wo "3micm ma cgepa 0ii"

cnpasu ", nepedanoi Ha posensd Beauxkoi nanamu, ... po3medcosane

pileHHAM nanamu npo nputHamuicms ", i, omoice, Benuxa nanama "moonce
pos2nanymu cnpagy 8 NOGHOMY 00CA3i, HACKIIbKU 60HA Oyaa 6usHAaHA
nputinamuor” Ilanamoro i "He modce ... sueuumu mi yacmuHu 3as6u, SKI
Ilanamoio eusnano nenpuuinsammoio "(Ous., ceped bacamvox opeanis, Kypiu
ma inwi npomu Cnosenii [BII], Ne 26828/06, nynkmu 234 ma 235, €CILI
2012 (sumseu)) . 3 inwoeo 60Ky, Hasime sKkwo Benuka narama, ax npasuno,
He BUABNAE - 4ACOM He MEXAHIYHO, aje RiClsi PemeibHO020 i mpusanozo
PpO32Ns0Y - JHCOOHUX NiOCcmasé He giocmynamu 6i0 Yb020 NPUHYUNY Y
8UNAOKAX, NPO AKI U0embCsl, 3a3HaAYeHUll nioxio He Cli0 8gax)camu MaxKum,
wo He nepedbavac HcoOOHO020 BUHAMKY - HiKoau. Piswi obcmasunu (sK,
Hanpukiao, y yiti cnpaei) modicyms 3pooumu make GiOXUNIEHHs He MIilbKU
MONCIUBUM, aAlle MAKOIHC HAUOLIbUW NIOX0O0AUWUM (0U8., HANPUKIAO, CNITbHY
4acmKo8o po30OidCHY 3 OLlbwicmioo oKkpemy OYMKY cyooie Koenepa ma
Kanatioociesoi' y cnpasi Kypiu ma inwux npomu Cnosenii [BII], yumosany
suwe). 3pewimoro, axkm 3anuwaemovca ¢axkmom, wo piwenns Ilanamu,
32I0HO 3 AKUM OesIKI YACMUHU 3ai68U OVIU U3HAHI HENPUUHAMHUMU, HIKOIU
He HaOYI0 0OCMamoyH020 3HA4eHHs (0U8. 4acmKO80 PO3DIKHCHY 3 OinbULICMIO
okpemy 0ymKy cy00i Kypica y cnpasi I pexo-kamonuyskii napagii Jlyneni
ma inwi npomu Pymynii' [BII], Ne 76943 / 11, €CILJI 2016 (sumseu)).



