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Y cnpasgi Tay nporu PymyHii,

€Bponeiicekuii cyn 3 mpaB sronuHuA  (YerBepra  cekiris),
3acigatoun KomiteToM, 10 CKIamy SIKOTO YBIMIIUIN:
[Maymo Ilinto ne AnpOykepke (Paulo Pinto de
Albuquerque), T'omosa,
Onis Antoanenna Motok (Iulia Antoanella Motoc),
Mapxko bocusk (Marko Bosnjak), cyooi
ta Anapea Tam’etTi, 3actynauk Cekperapst Cekiiii,
[Ticnst napan 3a 3aunHeHuMU ABepuma 4 BepecHs 2018 poky Ta
2 nmunHs 2019 poky,
[Iporosomrytoun HACTyTHE PillIEHHS, TPUIHATE TOTO XK JIHS:

MPOLIEJTYPA

1.CnopaBo Oyino posmouyato 3a 3asgBoro Ne 56280/07,
nonanoro 10 Cyny npotu Pymynii 12 rpygas 2007 poky Ha
nigctaBl crarti 34 KoHBeHIli Mpo 3axWCT MpaB JIIOJUHU Ta
OCHOBOTIOJIOXKHUX C€B0OOON (nmanmi — KoHBeHIis]) TpoMaJssHUHOM
Pymynii nanom loanom Tay (Ioan Tau) («3assBHUKY).

2. 3asBHuk OyB mpexactasneHuit manoMm P. JI. Uupiroro (R. L.
Chiritd), ropuctoM, wmo mnpaktukye y M. Kiyx-Hamoka.
PymyHcbkuii  ypsan («VYpsm») OyB TpENCTaBICHUNA  CBOEIO
YnoBHoBaxeHo10, nani C. bpymak 3 MiHicTepcTBa 3aKOPIOHHUX
CHpaB.

3. 3asBHUK CKap>KMBCS HA Te, 110 KPUMIHAJIbHE TIPOBAKCHHS
1010 HBOTO 32 OOBMHYBAu€HHSM B YYacTi HIOA0 HE3aKOHHOTO
00ITy HaApKOTHMYHUX 3aco0iB OyJa0 3IIHCHEHO 3 MOPYILICHHSIM
mpaBa Ha crpaBeUMBUH cyn 3a crarreto 6 §§ 1 Tta 3 (c) Ta (d)
Konpenmii. [Tocunarounce Ha crartio 5 § 1 KoHBeHIlli BiH Takox
CKap>KMBCS Ha Te€, MO0 KWOro OyJ0 HE3aKOHHO 3aTpUMaHO Ta
yB’si3HeHO B miepio 3 03 mo 10 nunus 2007 poky, HE 3BaXkarOo4u
Ha Te, 110 03 nmunHsa 2007 poky byxapecTcbKUM palilOHHUM CYI0M
OyJ10 BUIAHO HaKa3 Mpo HOro 3BIJIbHEHHS.

4. 25 xxoBTHs 2012 poky 3asiBa Oysia KOMyHIKOBaHa Ypsy.
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OAKTHU
I. ObCTABMHUA CITPABU

5. 3asgBHuk HapoauBcs B 1944 pomi B M. Kiyx-Hamoka, ne
MEIIKAE W JOHUHI.

1. Iepedymoeu KpuminaibHo20 RPOBAOIHCEHHA

6. 3assBHUKA OyJIO 3aapenIToBaHO Ta PO3MOYATO 1100 HHOTO
BIJIIOBITHE  PO3CIIAyBaHHA B  paMKax  KpPUMIHAJIBHOTO
MPOBA/DKEHHS TPOTH TM'STH MDKHApPOJHUX MEpPEXK TOPriBimi
HapKoTUKaMmH. [Ipo MpoBajKeHHS IIMPOKO TMOBIAOMIISIIOCS Y
3MI, OCKUIBKHM BOHHU CTOCYBAJHCSl OJIHI€I 3 HAMOUIBIIUX CIpaB
PO TOPTIBIIO HAPKOTUKAMH, SKY PO3CIIAyBalud PYMYHCHKI
OpraHu Ha TOH 4Yac.

7.7 numas 2003 poxy @.J1. ta [1.A. Oynu 1onuTaH1 MOJIIIEO
Ta TpokKypopoMm. BoHu o0uaBa MOBIIOMIIIM, IO 3asBHUK OyB
NPUYETHUNA 1O TOPTiBIIl HAPKOTUKAMH.

6. 3a cioBamu 3asBHUKA, OPTaHU MPOKYpaTypH PO3TIsIaIN
MOJKJIMBICTb  JIOCATHEHHS JOMOBJICHOCTI, B3TIJTHO 3  SKOIO
OOBHHYBaueHHI Oyze CBIAYMTHME MPO IHIUX OCiO, 5K OepyTh
y4acTh y TOPTiBJII HApPKOTUKaMH, B OOMIH Ha TMOM SIKIIECHHS
BUPOKY. BiH mpuIycTuB, 110 Taka JTOMOBIIECHICTh OyJja JOCATHYTa
3 @.JI. ta IL.LM. (komumiHsi npyxuHa oOBuHYBaueHoro I1.A.),
AKUM He OyJlIo Tpea'sBIeHO OOBHHYBAau€HHS, XO04a BOHHU
BU3HABAJIH, 1110 TIEPEBO3MIIM HAPKOTUYHI 3aCO0U KiJIbKA Pa3iB.

2. Apeuwim ma nonepeone y6’a3HeHHA 3A4A6HUKA

9. 14 nmunas 2003 poky, 6muzpko o 00.30 romuni, IBOE
MOJIILEUCHKUX 3aTpUMaJId 3asiBHUKA Ta JOCTAaBWJIM HOro [0
OpoKyparypu, y ckiaal Bumoro — kacamiiHoro — cynmy,
posraioBaHoro B byxapecri.

10. 3a ciioBaMu 3asBHHKA, TPOKYPOP B3SIB MOTO MEPIILY 3asBY
B TPHUCYTHOCTI  JIEP)KaBHOTO  aJBOKara  (agBokara  3a
npuszHaueHHsM) Jx.C.K., skuil TakoX HaJaBaB MIPaBOBY
nomoMory iHmuM migo3proBanuM, I[L.A. ta @.JI. 3asBHUK
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3arepeuyBaB Oy/ib-sIKy MPUUYETHICTh JI0 TOPTIBJII HAPKOTHKAMHU.
3asBHUK 3amiepeuyBaB 1€ MPOTATOM YChOTO MTPOBAIKEHHS.

11. bimspko 13.30 roguHu NpOKypOp BHIAB OPAEP HA apellT
3asiBHUKA CTPOKOM Ha TPH JTHI.

12. HactymHoro aHs 3assBHHMKa OyJ0 JA0CTaBieHO 10 Buioro
KacalifHOTo Cyday Uil pO3IVIsAYy KIIOMOTaHHS HPOKypopa ams
pPO3MIISAY MHUTAHHS MO0 HOTO TMOMEPEeTHLOTO YB'S3HEHHS. BiH
CTBEP/IKY€E, 10 MOr0 3aXHIaB TOM CaMHM JIEPKABHUM aJIBOKAT,
HE3BaXXAIOUM Ha Te, 110 3asBHUK HAMOJAraB Ha TOMY, 1100 Homy
HaJ[aBaB MIPaBOBY JOMOMOTY aJBOKAT 3a HOTO BIACHUM BHOOPOM.

13. 3asBHUK MIATBEPIIUB, 1110 CKAPKUBCA MPOKYPOPY, a MOTIM
CYILISIM, Ha T€, 110 BIH HE MOXE CKOPUCTATHCS 3aXUCTOM 3 OOKY
aJiBoKara, SKOro BIH oOOpaB, 1 10 HAaTOMICTh HOMY Hajae
NpaBHUYY JONIOMOTY JIepKaBHUW  aJBOKAT, SIKUH TaKOX
JonoMaraB 1HIIMM oOBuHYyBaueHuMm, I1.A. ta ®.J[. OgHak B
MaTepiajiax KpUMIHAJIBbHOT CIIPaBU TakKl CKapry BIJCYTHI.

14. 3rigHo 3 JOKyMEHTaMH, TOJIAHUMU 3assBHUKOM, 15 MumHs
2003 poky BiH YyKjJaB yroay 3 aJIBOKaroM, SIKUW 3aiimaBcs
npakTukoro B Kiry:x-Hanoxa.

15. 29 nunua 2003 poky 3asBHUK B MPUCYTHOCTI CBOTO
aaBokata maB po3MoBy 3 @.JI. 3riiHO 13 3amUCOM, OCTaHHIN
3asIBUB, 1110 BIH YyB MPO MPHUYETHICTh 3asBHUKA JI0 TAKyBaHHS Ta
npuXoByBaHHS HapkoTHKIB Bia [1.A., aie Hikonu He OauuB, 1100
BiH 3aiiMaBCs IIUM.

16. Ilomepemne TpuUMaHHS 3asBHUKA I  BapTOIO
HEOJTHOPA30BO TOJOBXKYBAJIOCh MPOMDKHUMH PIIICHHSIM CYIy
okpyry byxapecra. 3asBHUK pa3oM 31 CBOIM aJgBOKaToM OYyB
NPUCYTHIN Ha CITyXaHHSX.

3. IlIposaosicennn no cymi cnpasu

17. 25 Bepecus 2003 poky mpOKypop 3aTBEpIUB
OOBHMHYBAJIbHUN aKT LIOAO JABAILSATH LIECTH OOBHMHYBAauUCHUX, Y
TOMY YHCJII IIOIO 3asBHMKA, a HACTYHMHOTO IHS crpaBa Oysa
3apeecTpoBaHa B byxapecrcbkomy okpyxHoMy cymi. D.JI. Ta
[1.M. He Oyno mpen'sBaeHO OOBUHYBaYeHHs, X0Ua BOHU BU3HAJIH
CBOIO IIPUYETHICTH /IO TOPTiBIII HAPKOTUKAMH.

18. 7-ro motoro 2005 poky cyA mepuioi iIHCTaHIIli 3aciyxaB
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ooBuHyBaueHoro [1.A. Bin cepen 1HIIOro 3a3HayuB, IO 3asIBHUK
JoroMaraB oMy B NMaKyBaHHI HApKOTHKIB. BiH Takox 3asBUB,
o 3asBHUK OyB #oro mpyrom 3 1994 poky i mo BiH HajaBaB
MOCIYyTH JUIsl oro (apManeBTUYHOI KoMmaHii mpotsarom 1999-
2001 poxaMu Ha TiACTaBI KOHTPAKTY.

19. 9 Bepecus 2005 p. L.I., areHT mijx NpUKPUTTAM, MOJa1a J10
cyny cBigueHHs. BoHa 3a3Hadana WieHIB Mepexi HapKoOi3Hecy
Ta poJib, SIKY BiJliIrpaBaB KOXEH 3 HUX. BoHa He 3rajayBaina HIYOTOo
po 3asiBHHMKA, X04Ya y CBOIiX MEPBUHHUX CBIIUEHHSX, HAJaHUX
npokypopy 9 uepBHsi 2003 poky, BOHa 3a3Haumiia, LIO 3HAYHA
YacTHMHA TPAHCIOPTYBAHHS HAPKOTHKIB MOYMHANIACA 3 OYIMHKY
3asBHUKAa. BoHa 3akiHuMia CBOi MOKa3aHHS, 3asBUBIIH, IO
"iHIUX 0ci0, gK1 OepyTh y4yacThb y TOPTiBJII HApKOTUKAMH, HE
oymo". Cymas He 3amaBaB iil JOJATKOBUX 3allUTaHb JIS
YTOYHEHHS pOJIi 3asBHUKA Y MEPEXK1 TOPTiBIIl HAPKOTHUKAMHU.

20. 29 Bepecns 2005 poky cymoBe ClIiACTBO Oys10 3aKiHYEHO, 1
aJBOKaTH OOBHMHYBAau€HUX Ta cami OOBHMHYBau€Hl1 MOJaly CBOIi
JIOBOJM TIO CYTI CIIpaBH; TIOCTAHOBIICHHS BUPOKY Cydy IepIIoi
1HCTaHL1i Oyno nepeneceHo Ha 4 >xoBTH: 2005 poky.

21. BupokoM cyny nepiuoi iHcTaniii BiJ 4 xoBTHA 2005 poky
byxapecTCbkuil OKpY)XKHHH CyJ BU3HAB 3aABHHKAa BUHHHUM Ta
3aCyIMB MOTO 10 IMICTHAIIATH POKIB IMO30aBICHHS BOJII. Horo
BU3HAJIM BUHHUM B y4acTi y HE3aKOHHOMY MIXKHAPOJIHOMY 00iry
HAPKOTHUKIB IIIXOM CIPHUSHHS TPAHCIOPTYBAHHIO HAPKOTHUKIB.

22. Vloro 3acy/keHHs IPyHTYBAJIOCS HA CBiIUEHHSX arcHTa
nig npukputrtam LI, o6BunyBauero II.A. Tta cBimka @.J.
OctanHili HE CBIAYMB TEepea CylnoM. ToMy Cyad, 3aCyIXKyHud
3asiBHUKA, CIHMPABCS Ha TOKa3aHHs, SKI OyJ0 HaAaHO IIHM
CBI1JIKOM TI1JT 4ac JOCYI0BOTO PO3CIIiTyBaHHS.

7. BianoBinHa yacTUHA BUPOKY Ma€ HACTYTTHUMN BUIJISIA:

«Hapxotuku, sixi TpancnoptyBanu [1.A., IL.M. ta @.J[. Oynu ymakoBaHi
B Oynunaky T. I. (3asBHuka). [Ipo e moBimomuB oOBuHyBaueHuii [1.A. Ta
cBigok @.JI. OcranHiil 3asIBUB MPO CBOIO B3aeMOJIit0 3 00BHMHYBaueHUM T.I.
npu BuUkoHaHHI BkaziBku I[L.A. mitm mgomomy T.I. mo6 moBepHyIH
creriajibHUNA MPUCTPIN, IO BUKOPUCTOBYETHCS 1JISl YIIAKOBKM HAPKOTHUKIB, a
TaKO)K TPUCTPiH, 110 BUKOPUCTOBYETHCS MJIsI CKICIOBAHHS IJIACTHKOBOI
donbru; oouaBa Oynu nepenani womy miacynaum T.1.

COUNCIL OF EUROPE

* X %
*
* *
*

* gk

CONSEIL DE LEUROPE



TAY IPOTU PYMYHII
© Oumnekcanapa Jlpos3nosa, Biktopa SIHuiieHa,
Omnenu [poznosoi, SAuu Tokaps, bornana Tpodimosa
[TpuuetHicty miacynnoro T.I. 1o makyBaHHS Ta MapKyBaHHS
HapKoTUKiB npotsiroM 2002 poky miaATBepKyeThess ooBuHyBaueHuM [1.A.,
cBigkom ®.J]. Ta TaemauM arenrom L.1.»

24. 3asgBHUK OCKapKUB BHpPOK. BiH 3amepedyBaB CBOIO
OPUYETHICTh /O KPUMIHAJIBHOTO TMPABOMOPYIICHHS 1 He
MOTO/IKYBABCS 3 THUM, SIK CyJI THEpIIOi 1HCTaHIli BCTAaHOBUB
BiAmoBiAH1 (aktu. BiH, 30Kkpema, 3asgBUB, IO CYJI MEPIIOi
IHCTaHIli B CBOEMY PIIIEHHI BUXOIUB B OCHOBHOMY 3
BIJIOMOCTEH, HaJlaHUX I1HIIUM OOBMHYBAaY€HHM MpPOKypopy. Bin
BKa3yBaB, 110 [.I. 3MiHMIIA CBOT CBIIUEHHS, a TAKOX 3a3HA4YaB, 110
BiH He MIr 3aaatu 3anutaHHs @D.J[. y BIIKpUTOMY CyZOBOMY
3aciiaHH1, He3BaYKAalOuX Ha MOr0 HEOAHOPA30B1 KIIOMOTAHHS.

25. 7 uepBHs 2006 poky Anemsmiinuii cyn bByxapecty
CKacyBaB leIeHHH MOAO0 3asBHUKA, 1 TIOKapaHHS 3a WOTo
BUPOKOM OyJ10 TTOM’SIKIIIEHO /IO BOCHMH POKIB 1M030aBIICHHS BOJTI
Ha TIJICTaBl TOTO, IO BiH OyB JIMIIE CHIBy4aCHUKOM, HE MaB
CYIMMOCTI 1 oMy Oyi10 OlJIbIlI€ MIICTAECATH POKIB. ANENAIinHUN
Cy/l BHM3HAaB, III0 3asABHHK JIMIIE MATPUMYBAB JISUIBHICTb OaH[IH,
HaJal0ud JOTIOMOTY B TIaKyBaHHI HApKOTHKIB, SKI ITiAJISTAIH
TPaHCHIOPTYBAaHHIO, 30€pirarouu ixX y NpUMIIIEHHI CBOTO OYJIUHKY,
a TMOTIM J03BOJISIIOYM iX 3abupary iHImMMHU wieHam OaHau. Cyn
HE TIOCUJIABCSl HA TBEP/KEHHSA 3asBHUKA MPO Te€, 10 BIH HE MaB
MOXJIUBOCTI 3ajaTu 3anuTaHHs @D.J[. y BIIKpUTOMY CYIIOBOMY
3acigaHHl.

26. 14 yepBHsa 2007 poxy Bumuii kacauiiiHuil cyq BIAMOBHUB
y 3aJI0BOJICHHI KacalliifHO1 CKapru 3asiBHUKA. Bumiuii kacariiuuii
Cyl miaATpumaB pimeHHs Biag 7 4depBHA 2006 p., CXBaJIUBIIU
MoTHBM AnensiiiHoro cyny byxapecty. B miacymKky BiH
3aHAYMWB, IO TBEP/KECHHS 3asBHUKA MPO TE, IO BiH HE BUYWHUB
JKOJTHOTO  3JI0YMHY, TIOB’SI3aHOTO 3 HE3aKOHHUM  0O0Irom
HApKOTHKIB, cymepedath 3asBam cBigka @.J[., 1Hmmoro
ooBuHyBaueHoro [1.A. Ta arenra mig npukpuTTsm L1

27. 3 nunus 2007 poky byxapecTchkuil pailOHHHI Cyn
3aCTOCYBaB JI0 3asBHHKAa YMOBHO-IOCTPOKOBE 3BUIbHEHHS. BiH
OyB 3BUIbHEHMH 13 B'si3HULI 10 aumas 2007 poky.
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. BIAITIOBIJIHI HAIIIOHAJIBHE 3AKOHOIABCTBO TA
ITPAKTHUKA

28. BinmoBigHe BHYTPIIIHE 3aKOHOJABCTBO Ta MPAKTHKA IOIO
HE3aKOHHOTO TpPUMAaHHS TMiJ BapTol0 BUKJIAACHI y CIpaBi
Ipazomip npomu Pymynii (yxB.), Ne 59064/11, §§ 9-14, 3 uepBus
2014 poxy.

29. Butsru 3 BIANOBIAHUX TOJIOKEHb IIOAO CIyXaHHS CBIJIKIB
ormcani y cripaBi bobec npomu Pymynii, Ne 29752/05, §§ 22-24,
9 mumnas 2013 poky.

[TPABO

I. CTBEPIDKYBAHE IIOPYIIEHHS CTATTEU 6 §§ 1 ta 3
KOHBEHIIII

30. Cnupatouuch Ha nyHktd 1, 3 (c) ta (d) crarti 6
KonBeH111i, 3asBHUK CKap>KUBCS Ha psAJ MOPYLIEHb TapaHTIN
CHPaBEUIMBOTO CYIOBOTO PO3MIALY. 30KpeMa, BIH CKapKHUBCH,
110 B MEPIIMX JBOX BUMAJKAX, KOJIUA MOTO JOMUTYBAJIH, IPABOBY
JIOIIOMOI'Y MOMYy HaJaBaB JICPKABHHUM aJBOKAT, SIKUA TaKOX
HajaBaB jomnomMory oOBuHyBaueHomy II.A. ta cBigky @.]1.,
HE3Ba)XAIOUM Ha Te, 110 BIH MPOCUB HAJaTh WOMY aJBOKara 3a
HOro BIIACHUM BUOOpPOM. 3asgBHUK TaKOX 3asBHB, 110 HOMY HE
OyJ0 HaJaHO MOXKJIMBOCTI Y BIAKPUTOMY CYIOBOMY 3aclJaHHI
3amatu 3anuTaHHs cBigkoBl @.JI., moka3zaHHS SKOTO Oyso
MOKJIaJICHO B OCHOBY OOBHUHYBAY€HHS MPOTHU 3asIBHUKA.

8. VY BigmosigHiii yactuHi ctarti 6 KoHBeHIIlT 3a3HadaeThCs,
I10:

“l. KoxeH Mae mpaBo Ha CHpaBeIJIMBHNA 1 MyONIYHUI pO3MIAI HOro
CIPaBH YIPOJIOBXK PO3YMHOTO CTPOKY HE3aJeKHUM 1 OE3CTOPOHHIM CYIOM,
BCTAHOBJIGHUM 3aKOHOM, SIKMHA BUPIIIMTH CHIp LIOAO ... OYIb-SIKOTO
BUCYHYTOTO TIPOTH HHOTO KPUMIHAIEHOTO OOBUHYBAuCHHS.

3.  Koxnuit  oOBMHYBaYeHHMI Yy  BUMHEHHI  KPUMIHAJIBHOTO
NPaBOTIOPYIICHHS Ma€ MOHAMEHIIIe TaKi paBa. ...
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c) 3axumard cebe O0COOMCTO YU BHUKOPHUCTOBYBAaTH OPUIUYHY
JIOTIOMOTY 3aXHMCHHKA, BUOpAaHOrO Ha BIACHUU po3cyh, abo - 3a Opakom
JOCTATHIX KOIUTIB JJisi OIUIaTH IOPUAMYHOI JOMOMOTH 3aXUCHHKA -
OJIEPXKYBaTH TaKy JOMOMOTY O€30IIaTHO, KOJIM LIbOTO BUMAraroTh iHTEpecH
IPaBOCYIS;

d) nmomuTyBaTH CBIZKIB OOBHHYBaueHHs a00 BHUMararu, mo0 ix
JOTIMTAJH, a TAKOK BUMAaraTH BUKIWKY U JOMUTY CBIJKIB 3aXHCTy Ha THX
caMHUX YMOBaX, 110 i CBiJIKIB OOBUHYBAuEHHS. .. ;»

A. TlpuiiHATHICTH

9. Cyn 3a3Havae, MO 3asiBa HE € SIBHO HEOOIPYHTOBAHOKO Yy
3HaueHH1 MyHKTY 3 (a) crarti 35 Konsenii. Cy Takox 3a3Hayae,
10 BOHA HE € HEMPUHUHATHOIO 3 Oy/Ib-sIKUX IHIIUX MiAcTaB. Tomy
BOHA Ma€ OyTH BU3HAHA IPUHHATHOIO.

B. CyTts

1. /losoou cmopin
(@)¥Ypsin

10. Ypsin cTBepaKyBaB, 110 3assBHUKY HE OYyJIO BiJIMOBJICHO
y NpHU3HAYEHHI a/IBOKATa 3a BIACHUM BHOOPOM IIiJl Yac MEPIIUX
JOMUTIB. bBIiabInl TOro, MOpUIWYHE TPEICTABHUIITBO, HAJaHE
anBokatom ex oOfficio, Oyno ngieBum Ta edeKTHBHMM. Ypsa
BHU3HaB, 110 aaBokar /. C.K., skuii HajjaBaB MpaBoOBYy JOMOMOTY
3assBHUKY 14 1 15 jumas 2003 poky, panimie gomnomaraB
ooBunyBaueHomy IIL.A. Ta cBiaky @.JI. Omnak VYpsn
3arepedyBan, o [1.A. 15 mumas 2003 poky Oyno mpu3HAYEHO
HOBOTO ajBokara, a ®@./[., axomy npuzHaunsm agsokara x. C.K.
27 tpaBusa 2003 poky, MaB KOH(MJIIKT 1HTEPECIB 13 3aIBHUKOM [0
29 munHs 2003 poky, A0 iX 3ycTpiyi.

11. [Ilo crocyeTbes ckapru 3asiBHUKA Ha Te, 110 BIH Ta MOTO
aJIBOKaT HE Malli MOKJIMBOCTI MPOBECTU NEPEXPECHUN IOMUT
BCIX CBIAKIB, 4Mi 3asiBU OyJ0 MOKJIAJI€HO B OCHOBY 3aCy/I>KECHHS
3asBHHMKA, YPsJ CTBEPIKYBaB, IO Xo4a JIeIKI OOBHHYBAuCHI Ta
CBiIKM OynM JOMWTaHI 3a BIJICYTHOCTI 3asBHUKAa Ha CTajii
IOCIIIKEHHS [OKa3iB, BIH MaB MOXIHBICTh 3OIHCHUTH IX
NEPEXPECHUN TOMUT B MPUCYTHOCTI OOPaHOTO HUM aJBOKATa, J10
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NepeliaHHs COopaBd Yy Cyd. Ypsa 3asBUB, 110, XOo4a
oOBunyBaueHuit @.JI. He OyB MOBTOPHO JOMUTAHUM Yy CyIi B
MPUCYTHOCTI 3asiBHUKA, 3agBHUK MaB MOXXIIWBICTh JTOTUTATH
HOro B MPHUCYTHOCTI OPTaHiB JOCYIOBOTO pO3CHiIyBaHHS 29
munHs 2003 poky (mmB. myHKT 15 Bume). Cimok I1. M., sxa
CBIUMIA TPO MPHUYETHICTH CBOTO KOJHMIIHBOTO YOJIOBIKA [0
37I0YMHHOI JISJIFHOCTI Ta PO HOTO CMIBYYAaCHUKIB, y TOMY YHCI1
3asiBHUKA, BlAMOBWIAacd OyTH NPUCYTHBOK Yy cyal. Tomy
Anesiiiauii ¢y 3aMImuB 0e3 yBaru ii cBiueHHs. binbi Toro,
3aCy/KEHHS 3asiBHHKa HE TIPYHTYBAJIOCS BHUKIIOYHO Ha
CBIIUCHHSX CBIAKIB. HarioHanapHi Cyau TIpyHTYBaJdM CBOi
pIIIEHHS Ha 1HIIMX JOKa3ax, TaKUuX SIK OIS MICIS Tomii Ta
MUCHMOBI JI0Ka3u. BOHM TpoBenu 3arajbHy OIIHKY JOKas3iB,
HasBHUX y wMarepianax cnpaBd. Cyau BIIKUHYIA YacTHHY
CBiTYeHb 00BUHYBaueHOro [I.A. ToMy 110 BOHM HE MOIIU OyTH
M1JITBEP/IKEH1 IHIIIUMH T0Ka3aMH.

(b) 3asBHEMK

35. 3asgBHUK CTBEP/KYBaB, IO TiJ] Yac MEPIIUX JABOX MOTO
JOTIUTIB TIPOKYpOpOM, KoMy Oylno BIJIMOBICHO Yy HaJaHHI
JIOTIOMOTH  aJIBOKaTOM 3a Horo BuOOpoM 1 Oylo NpU3HAYEHO
JICp’KaBHOTO  aJ[BOKATa, SIKUH BKE MPEACTAaBIsAB  JBOX
nigo3proBanux (d.J. Ta I1.A.), axi cBiTuMiInd IPOTH HBOTO. Taka
IOPUIMYHA JIOTIOMOTa HE MOXKE BBAYKATHUCS €(PEKTUBHOIO.

36. 1o crocyeTbes TOTO, 10 HOTO0 BUPOK 3HAYHOIO MIPOIO
IPYHTYBaBcsl Ha cBiqueHHsAX @D.J]., SKOTo BiH HE MIT JOMUTATH y
BIJIKDUTOMY CYJOBOMY 3aciflaHHl, 3asBHUK CTBEP/KYBaB, IO
HOoro cuTyaliss CXOoXka Ha CHUTyallil0 3asBHHKa Yy CIpaBl
Menvrnurxosa npomu Pocii (Ne 23610/03, 14 ciuns 2010). binbiue
TOTO, Ha JOCYIOBOMY pO3CIiAyBaHHI BiH MaB MOXJIHMBICTb
nonutyBatu @.J[. B MNPUCYTHOCTI CHiA4OrOo, SIKMM He OyB
HE3aJICKHUM Ta HEYNEPEIKCHUM.

37. 3asBHUK 3pOoOWB BHUCHOBOK, BKa3aBINM, M0 KpIiM 3asB
®./l. iioro OOBMHYBAYECHHSI TPYHTYBaJOCS Ha CYyNEepeUSUBUX
TBEPKCHHSIX CBinka mia npukputtsMm LI, Ta 3asBu omHOTO 3
oOBuHyBaueHuX, [1.A., sKuii, O4eBUAHO, MaB IHTEPEC AOTYUUTH
3asBHHKA JI0 3JI0YNHHOI MEPEXi.
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2. Oyinka cyoy

(a)IlIpaBoBa aomoMora MNpH MNepPIIMX IBOX JOMHTAX
3asiBHuKa (Ctartsa 6 §§ 1 ta 3 (¢) KonBenuii)

() 3acanvni npunyunu

12. Cynm 1moBTOpIOE, 10 TMPaBO KOXKHOTO, KOTO
3BUHYBAYyIOTh Y BUMHEHHI KPUMIHAJIBLHOTO MPABOMOPYIICHHS, Ha
eeKTUBHUN  3aXWCT aJBoKaroM (3a moTpedbu — 3a
MPU3HAYCHHIM), K 1€ TapaHTOBaHO MyHKTOM 3 (c) crarTi 6, €
OJTHIEI0 3 OCHOBHMX O3HAK CIPABEJIMBOTO CYIOBOTO PO3IVISIY
(muB. Canvoyz npomu Typeuuunu [BII], Ne 36391/02, § 51,
€CILI 2008, Ta /[sopcki npomu Xopsamii [BIT], Ne 25703/11, §
76, €CILT 2015). IBuakuili 1oCcTyn 10 aJBOKaTa € BaKJIUBOIO
MPOTUBArol0 BPa3IMBOCTI MIJO3PIOBAHMX, K1 B3STI MiJ BapTy
nostiii€ero, 3a0e3neuye BaKJIUBY TapaHTIIO MPOTH MPUMYCY Ta
YKOPCTOKOTO MOBOJKEHHS 3 MiJ03pIOBAaHUMHU 3 OOKy MO Ta
CIpHsi€ 3aMO0IraHHIO CYJIOBUM ITOMHJIKAM Ta JOCATHEHHIO ILJICH
Crarti 6, 30KpemMa — JOTPUMAHHS PIBHOCTI TPOLECYaTbHUX
MOXXJIMBOCTEH  OpraHiB  CIiJICTBA Ta  I1J03PIOBAHOTO
(o6BuHyBaueHnoro) (muB. Canvdys, 3rajgaHe Buile, §§ 53-54, i
lopacim ma inwi npomu Cnonyuenoco Koponiecmea [BII], Ne
50541/08 Ta 3 inmi, § 255, €CITIT 2016).

13. Ilynkt 3 (c) crarti 6 He 3abe3meuye aBTOHOMHOTO
mpaBa, aje HOro Cjij YUTaTH Ta TIYMAauuTH 3 YypaxXyBaHHSIM
OUIbII [IMPOKOI BUMOTU  CIPABEIIMBOCTI  KPUMIHAJIBHOTO
MIPOBAKEHHS, PO3IIITHYTOTO B IIJIOMY, TaPAaHTOBAHOTO ITyHKTOM
1 crarri 6 KoueHmii. 30kpeMa, JOTpPUMaHHS BUMOT
CTPaBEUIMBOTO CYAOBOTO pO3MIsiIy Mae OyTH BHBUEHO Y
KO)KHOMY BHUNAJIKY IIIOAO0 XOAY MPOBAIKCHHS B IIJIOMY, @ HE Ha
OCHOBI OKPEMOTO PO3IVISIAYy OAHOTO KOHKPETHOTO AaCIEKTy Yu
OJTHOTO KOHKPETHOTO IHIMJICHTY, X04a 1€ HE MOXKE BHKJIIOUUTH,
0 TeBHUI (HAKTOp MOKE OyTH HACTUIBKK BUPIMIAIBHHUM, IO
JI03BOJISIE  OIIHIOBAaTH CIIPaBEUIUBICTh CYAOBOTO PO3IVISAY Ha
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OlmbI paHHIM cTamii mpoBaukeHHs (Oue. lopacim ma inwi,
srajane Buie, §§ 250 ta 251). IIynkt 3 (¢) crarTi 6 3anuiiae
JHloroBipaum  Jlep>kaBam  BuOip 3aco0iB  3a0e3medyeHHs il
3a0e3mneueHHs B iX CylOBHX cHUcTeMax, 3aBaaHHsaM Cymdy € e
BCTAaHOBHUTH, YW OOpaHMI HUMH CIIOCIO BIAMOBIZAaE BUMOTaM
CIPaBENJIUBOTO CyaoBoro po3nuiny (muB. Cimeonosu npomu
boneapii [BIT], Ne 21980/04, § 113, €CILI 2017 (BuTsarm), ta
Canv0y3, 3rajane Buile, § S1).

14. 3 camoro noyarky CyJ MiAKPECIIOE BaKIUBICTh €Tay
JIOCYIOBOTO PO3CIIIIyBaHHS JUJIsi KPUMIHAIBHOTO MPOBAKCHHS,
OCKUIBKH JIOKa3W, OTPUMaHI Ha I cTajli, BU3HAYAIOTh MEXI, B
AKUX OOBUHYBAYCHHs Oy[e pO3MIANATUCS MiJ Yac CyI0BOTO
postisiny (muB. Canwoys, 3rajgane Buiae § 54). BiH Takox
HiJKpecoe, 1Mo 0co0i, OOBMHYBau€HI y KPUMIHAIBHOMY
3JI0YMHI, BXKE€ Ha I cTafli mae OyTHM HaJaHa MOXKJIMBICTb
3BEPHYTHUCS 32 IOPUIUYHOIO JOMOMOIOI0 Ha CBiM po3ciynd (IuB.
/leopcki, 3ramane Buie, § 108; nuB. Takox Mapmin npomu
Ecmonii, No 35985/09, §§ 90 ta 93, 30 tpaBus 2013).

(il) 3acmocysanns  euwezasnavenux  NPUHYUNie 00
obcmasun yiei cnpasu

41. Ils cipaBa CTOCYEThCSI CHUTYaIlil, KOJU 3asBHUKY OYII0
HaJIaHO JOCTYTI /10 aJBOKATa 3 MEPIIOro Moro JOMUTY, ajie HE 0 -
BIIMOBIHO JO MOT0 CKAapru - aJBOKaTa 3a BJIACHUM BHOOPOM.
binbmie Toro, aaBoKaT, MPU3HAYEHUU 3asBHUKOBI, BXKE
MpeACTaBIsAB ABOX mijo3proBanux, [I.A. Ta ®. [I., uui iHTEpecH
cylepedmsii Horo iHTepecam (auB. nyHKT 10 Buiie).

42. CTopoHM HE MOTOIWJIKNCS 3 TUM, YW MPOCHUB 3aABHUK
3JIy4UTH aJiBoKaTa, oOpaHOr0 HUM CaMHM, MPU MEPHIUX JIBOX
nonurax, a came 14 ta 15 nmunns 2003 poky.

43. YV upomy BinHomeHHi Cyn 3a3Haudae, 110 y CIpaBi
HEMa€ KOMHHMX JOKa3iB, SKi O MIATBEPIKYBaJIN TBEPIKEHHS
3asiBHUKA MPO Te, M0 BIiH MPOCHB JOMOMOTH aJIBOKaTa 3a
BJIACHUM BHOOpPOM 1 IO WOTO MpPOXaHHS OyJI0 MPOITHOPOBAHO
(muB. myHKT 13 Bume). Tomy Cya Biaxuiise ckapry 3asiBHUKa Ha
Te, MO HOMy Oy/lno 3a00pOHEHO KOPHUCTYBATHCS JTOMOMOTOIO
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aJiBoKaTra, 00paHOro HUM CaMuM, Ha MEPIIUX JIBOX JTOTUTAX.

44. 3asBHUK TaKOX CKap>XUTbCS Ha Te, IO JCp>KaBHUI
aJIBOKAT, SKOTO HWOMYy OyJI0 TpPH3HAYCHO Ha TMEpIINX JIBOX
JIOTINTaX, BXXE MPEJCTABISAB JABOX IHIIUX M103PIOBAaHUX, SKi
CBITYIJIM TPOTH 3asBHMKA. Ha #WOro IayMKy, Taky IIpaBOBY
JOTIOMOTY HE MokHa BBaxkatu edextuBHo0. Otxke, Cyn
HaAMaraTUMeThCS BCTAaHOBUTH, 4YHM BIUIMHYJA IS KOHKPETHA
oOctaBuHa Ha €(QEKTUBHICTh HAJAaHHS TMPABOBOI JOMOMOTH
3asBHUKY.

45. Y npomy BigHomeHHI Cyn MOBTOPIOE, 110 JepiKaBa He
MOK€ HECTH BIAMOBINAJIBHICTh 32 KOXKHE MOPYIIEHHS aJBOKAara,
MPU3HAYCHOTO JUIsl HAJaHHS MpaBoBOi jonomoru. HaiioHanbHi
OpraHu BjJaJu 3000B's3aHI BTPydYaTUCA JIMIIE TOJI, KOJIU
NPU3HAYCHUM aJBOKAT € HECIPOMOXKHUM JUIsl  HaJaHHS
edexkTuBHOTO 3axucTy. (muB. Yexkana npomu Illopmyeanii, No
38830/97, § 60, €CILUI 2002-VIII; Ilasnenxo npomu Pocii, Ne
42371/02, § 99, 1 xeitas 2010; Mixau Monooseany npomu
Pymynii, No 4238/03, §§ 73-75, 19 uepBus 2012; ta Anup npomu
Yecvkoi Pecnyoniku, Ne 42937/08, § 68, 31 sxoBTHs 2013).

46. Y pedkux BUINAAKAX 3asBHUKMA CKAPKWINACSI HaA
KOHKPETH1 aKTH MOBEAIHKU JAEP>KaBHOTO aJBOKaTa, HAPUKIIAL Y
Jemeljanovs npomu Jlamsii (Ne 37364/05, 6 >xoBtHa 2016) Ta
Gabrielyan npomu Bipmenii (Ne 8088/05, 10 kBiTas 2012), me
3asiBHUKHM CKapKWJIHCS Ha Te, 10 1X JepKaBHUU aJBOKaT, OyB
nacuBHUM ab0 HE 3MIT JIsITH B 1HTepecax MiA3axuCcHOTOo
HAJISKHUM YUHOM. THM HE MEHII, HaBiTh 3a BIJCYTHOCTI CKapru
3aBHMKA, BITUM3HSHI OpPraHW BIQJAU HE 3BUIBHSIIOTBCS BiJI
000B's3Ky 13 3a0e3nedeHHs] e€(EeKTUBHOI IOPUIUYHOI JOTIOMOTH
(muB. Mixaii Monooseany, 3ragane uiie, § 75).

15. Cyn 3a3Havae, mo y Ml copaBi 3asBHUK, 3a
JIOTIOMOT010 00paHoro HUM ajaBokata micis 15 mumas 2003 poky
(muB. myHKT 14 BuUIIE), aKTUBHO OpaB y4yacThb Ha BCIX CTaisiX
KPUMIHAJLHOTO TpoBajKeHHsA. OJHAaK Ha KOJIHIA 31 CcTajii
KPUMIHAJIBHOTO  TPOBAJKEHHS  BIH  HE  3BepTraBcs 1O
HaIllIOHAJTBHUX CY/IB 31 cKapraMu miof0 €(heKTHBHOCTI MPaBOBOL
JIOTIOMOTH, $IKy HaJaBaB MHoMy JepXKaBHUI aJBOKar, Ha Tii
MiJCTaBl, MO OCTAHHIN JOMOMAaraB I1HIIMM TiA03PIOBAHUM, 3
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SKUMH 3assBHUK MaB KOH(MIIIKT 1HTEPECIB.

16. Kpim toro, Cyn He cnpuiiMae >KOIHUX HEIOJIKIB Y
TOMY, SIK 3asiBHUKA TMPEACTABISAB JCpPKABHUM agBOKAaT Mij 4ac
nepmux JBOX ciayxanb. Cyld Hajae BUPIIAIBHOTO 3HAYCHHS
TOMY, IO 3a L€l TepioJl BiJl 3asBHUKA HE OYJI0 OTPUMAHO >KOIHHUX
JI0Ka31B, Ki MOTJIM OyTH BUKOPUCTaHI MPOTH HHOTO Ta MOIIU O
OyTH BKJIIOYEHI 10 MarepiaiiB copaBu. Y 3B's3ky 3 muMm Cyn
3a3Hayae, M0 y CBOiX cBiAueHHAM Bif 14 Ta 15 aunuHsa 2003 poky,
gkl OylM HaJlaHi 3a BIJICYTHOCTI 0OpaHOro Ha CBil BHUOIp
3aXUCHHUKA, 3asfBHUK HE BHU3HAB BUYMHEHHA OYIb-IKOTO
npaBonopyiieHHs (quB. myHkT 10 Bume). Kpim Toro, 3asBHUK
ocobucTo He cTBepAKyBaB nepen Cynom, HI0 HalllOHAJIbHI CyIH
MaJid JI0Ka3d, OTpUMaHI1 B 1€l Mepiojl, 1 BUKOPUCTAIH iX B X0l
CYIOBOTO pO3INISly IpPU YXBaJ€HHI OOBHHYBaJbHOTO BHPOKY
(muB., mutatis mutmais, Cimeonosu, 3ragane Buiie, § 136).

49. V cBiTim uumx BUCHOBKIB Cyn BBaXkae, IO 3arajibHIN
CTPaBeIMBOCTI KPUMIHAIBHOTO TMPOBAHKCHHS MO0 3asBHUKA
He Oyno Oe3MOBOPOTHO 3aBJAaHO ILIKOAM 4Yepe3 Te, L0 MpH
NEepIIUX JBOX JOMHTAaX 3asBHUKA HOMY HaJaBaB IMPaBOBY
JIOTIOMOTY 3aXHCHHX, SIKAX TaKOXX HaJaBaB JOMOMOTY JIBOM
THIIMM Mi103pIOBaHUM.

50. BigmoBimHO, moOpyuieHHsS cTarti 6, TyHKT 1, gK 1
nopytieHHs myHKTy 3 (c¢) crarti 6 Konseninii, He Oyo.

(b) BukopucTaHHS HenepeBipeHMX MOKAa3aHb CBiAKIB

SIK MiACTABM IJs1 3acyl:KeHHs 3asaBHUKA (CrarTsa 6
§§ 1 Ta 3 (d) KonBeHuii)

(i) 3acanvni npunuyunu

17. Cyn noBroproe, 1110 rapaHTii, nepeadayeHi MyHKToM 3
(d) crarti 6, € cnenudiyHUMU acleKTaMu TpaBa Ha
CHpaBeUIMBUIA Cya, 110 BUKIJIAJEHe y MyHKTI | 1i€i crarTi, fKi
MOBUHHI OyTH BpaxoBaHI MpU OyIb-SKii OIHII CIIPaBEIJIUBOCTI
cynoBoro posmisigy. BiamosimHo no cynmoBoi mpaktuku Cynmy,
BUKOPDHCTaHHS B SIKOCTI JIOKa3iB CBIAYEHb, OTPUMAHUX Ha
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JIOCYIOBOMY PO3CJIIIyBaHHI Ta MiJ Yac CyJl0BOTO PO3IVISAY, came
no co0l He CymnepeyuTh MOJIOKEHHSAM, LIMTOBAaHUM BHIILE, 3a
YMOBHM JOTpUMaHHS mnpaBa Ha 3axuct (mauB. Caioi npomu
@panyii, 20 Bepeces 1993, § 43, Series A Ne 261-C). B
NOPUHLNII, Il TpaBWia BHUMararoTh, 100 BiAMOBiAaY OTPUMAB
aJieckBaTHy Ta HaJeKHY MOXJIUBICTh 3allepeuyBaTd MPOTH
MOKa3aHb CBIJKA, a TAKOXX CTaBUTH MOMY 3alUTaHHA Wi 4ac
HaJaHHS CBIJIKOM TIOKa3aHb a00 Ha OUIbII MI3HBOMY e€Tari
npoBaJKeHHs (MuB. Anv-Xasaiia ma Taxepi npomu Cnonyuenozo
Koponiscmisa ([BII], Ne 26766/05 ta 22228/06, § 118, €CII
2011).

18. ¥V cnpaBi Anb-Xasaiisi ma Taxepi (3a3HaueHe Bule, §§
119-147), Benuka mnanata yTOYHWJIA TPUHIMUIN, SKI CIIJ
3aCTOCOBYBATH, KOJIM CB1IOK HE 3 SIBIISIETCS B CY/J0BE 3aC1IaHHS.
[{i mpuHIMOKM MOXYTh OyTH Yy3arajbHEHI HACTYITHUM YHHOM
(muB. Takox boeyv npomu Ykpainu, Ne 20963/08, § 75, 30 ciuns
2018):

(1) Cyn B mepuly 4yepry MOBHUHEH DPO3NISHYTH MOIMEpPEIHE
NUTaHHA PO Te, YM OynH MOBaXKH1 (Baromi) NpU4YMHMU MPUHAMATH
JI0Ka3 BiJ BIJICYTHBOTO CBiJKa, Oepy4ur O yBaru, 10 CBIIKH, K
NpaBWiIO, MOBUHHI MPEACTABIATH AOKA3W MiJ 4Yac Cydy, 1 L0
MOTPIOHO BXKUTH BCiX MOKJIMBHX 3aXOJIB JUIS 3a0C3MEUCHHS X
SIBKU;

(11) TunmoBUMU TpUYMHAMU TSI HESIBKU €, K Y CIpaBi Aib-
Xasavis ma Taxepi (uuT. BUIIE), CMEPTh CBigKa abo cTpax
noMmctd. OnHAaK, ICHYIOTh 1HI 3aKOHHI MPUYUHU TOTO, YOMY
CBIJIOK MOXKE€ HE 3'SBUTHUCS J0 CYY;

(111) xomu CcBiJIOK He OyB JONMHUTAHWI Ha TOTEPETHIN cTasli
MPOBAKCHHS, JO3BUI MPUMHATH TIOKa3aHHS CBiJKa 3aMiCTh
YKUBHX MOKa3aHb Y CY/l Ma€ BBAXKATUCA KPaHIM 3aX0JI0M;

(Iv) OpuMHATTS B SKOCTI JIOKa3lB TOKa3aHb BIJICYTHIX
CBIJIKIB MOPU3BOAUTH [0 TMOTEHIIMHUX CKJIAIHONIB  JJIst
HIJCYIHOTO, SIKUM, B IPUHIUII, Y KPUMIHAJILHOMY Cy/i TOBUHEH
MaTH €(PEeKTUBHY MOXJIMBICTh OCKapKUTH JOKa3u MPOTH cele.
30kpema, BiH MOBUHEH OyTH 3/IaTHUM MEPEBIPUTH MPABIUBICTH 1
HAJIWHICTh TIOKa3aHO CBiJIKa, IUISIXOM YCHOTO JOMHUTY B HOTO
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MIPUCYTHOCTI, a00 B TOM Yac, KOJIM CBIJIOK JIa€ TIOKa3aHHs, a00 Ha
O1IBIN MI3HIN CTajli MPOBAKEHHS;

(V) BIAMOBIMHO M0 «TpaBWJIa €IMHOTO a00 BHPIMIATHLHOTO
JOKa3y», SKIIO 3aCyMKEHHS TMiJCYIHOTO 3aCHOBAHE IMOBHICTIO
a00 TepeBaXHO Ha JO0Ka3ax, MPEACTaBICHUX CBITKAMH, SKUX
OOBHHYBaYCHHI HE MOXE JOMHWTAaTH Ha Oymab-AKikd cTamii
MIPOBAKEHHS, OTO MpaBa Ha 3aXUCT BBAYKAIOTHCSI HETIPABOMIPHO
0OMEKCHUMU;

(vi) y IIbOMy KOHTEKCTI CJIOBO «BHPILIAJIBHUN» BapTO
BY3bKO PO3YMITH K TakKe, 10 MO3Ha4Ya€ JI0Ka3 TAaKOTro 3HAUYCHHS
ab0 BaXKJIMBOCTI, SIKa MOXKE BU3HAYUTHU pe3yibTar crpaBu. Komu
HEMEepeBIPeH1 JIOKa3u CBiJKa CYMPOBOKYIOTHCS  1HIIUMHU
OIATPUMYIOUMMU ~ JIOKa3aMH, OIlIHKa TOro, YU € BOHH
BUPIIIAJIBHUMU, Oy/le 3aJIeKaTH BiJl CHJIM JOTIOMDKHHUX JOKa3iB:
YUM CHJIBHIIIE 1HII IHKPUMIHYIOU1 I0Ka3W, TUM MEHII IMOBIPHO,
o0  JOKa3W  BIACYTHBOIO  CBIJKa  OyayThb  BBaXaTHUCS
BUpPIIATBHUMU;

(vii) mpote, ockimbku crartio 6 § 3 KonBeHmii ciif
TIIYMauUTH B KOHTEKCTI 3arajbHOTO PO3IVISAY CIPaBEITHBOCTI
CYZIOBOTO MPOIIECY, MPABUIIO €AMHOTO a00 BUPIIIAIBHOIO JOKa3y
HE CJI1J] 3aCTOCOBYBaTH y HETHYUKHUH CMOCi0;

(viii) 30KpeMa, KOJM IMOKa3aHHs, 3aCHOBaHI Ha YyTKax, €
€IMHUM a00 BUPIMIAJBHUM JOKAa30M NPOTH MiJICYAHOTO, iX
OPUIHATTS B SKOCTI JIOKa3y HE TMpPHUBEAEC aBTOMATUYHO IO
nopymieHHs ctarti 6 § 1. Y 1ol ke wac, SKIO 3acyKCHHS
IPYHTY€TbCSI BUKIIOYHO a00 TEepeBaXHO Ha  CBITYCHHSX
BiICYTHROTO CBifKa, Cya TOBWMHEH TMIAAaTH MPOBAIHKCHHS
HAWOUIBII peTeabHOMY KOHTpO0. Uepes HeOe3neKy NpuiHATTS
Takux JIOKa3iB Iie Oyae MJdyKe BaXJIUBUM (HAKTOPOM IS
30epekeHHsT OanaHcy, 1 HOoro HeoOXiHO Oyae 3pIBHOBAXKUTHU
JOCTaTHIMU (haKTamMu 3 1HIIOTO OOKY, B TOMY YMCIII - ICHYBaHHSIM
CWIbHHUX TMPOIECYyalbHUX TapaHTii. [IuTaHHs B KOXKHIN crpasi
MOJIATA€E B TOMY, YU ICHYIOTh JIOCTaTHI BPIBHOBaXyoul (hakTopw,
BKJIFOUAIOYM 3aXOJIH, IO JO3BOJISIOTH CIIPABEIMBY 1 HAJICKHY
OIIIHKY  JOCTOBIpHOCTI  nokasiB. lle  mo3BomuTh  cymy
TPYHTYBAaTHUCA Ha TaKWX JIOKa3aX, TUIbKU SKIIO BOHHU JIOCHUTH
Ha/1iH1, Oepy4u 70 yBard iXHIO 3HAYUMICTb /s CTIPaBU.
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19. Ili npunHmunu Oyad JeTalbHINIE PO3’SCHEHI B
Hlauawsini npomu Himeuuunu ([BII] Ne 9154/10, §§ 110-131,
€CIUT 2015), B sxiii Benuka mamara miaTBepAwia, 10
BIJICYTHICTh BarOMUX NMPUYUH IS HESBKH CBIJKa cama Mo cobi
HE MOIVIa 3yMOBHUTH HECHPABEUIUBICTh CYIOBOTO PO3MISATY, X04ya
BOHA 3aJMIIaNacs Ay)Xe BaXIMBUM (DaKTOpOM, SKHM MOBUHEH
OyTH BpIBHOBRXCHO BpaxOBaHW TMpPH OIIHII 3arajbHOi
CHPaBEUIUBOCTI CYIOBOTO PO3IISAY, Ta HE MOTJIA CBIIYUTH TPO
nopyuieHHss nyHkTiB 1 ta nmyHkty 3 (d) crarti 6. Kpim Toro,
BpaxoBytoud, Imo wmeroro Cyay € mnepeBiputH dYu OyIo
MIPOBAKEHHS B LIIJIOMY cripaBeuyinBuM, CyJl OBUHEH Mij1aBaTu
nepeBipil JOTPUMAHHS MPUHIIMITY PIBHOCTI CTOPIH HE JIUIIE Y
BUIIAJIKAX, KOJIU CBITYEHHS BIJICYTHHOTO CBiJIKa OYy/IM €TMHUM a00
BU3HAYAJILHUM TIATPYHTSIM JUJIS 3aCy/PKCHHS 3asBHUKA, ajne U y
BUIAJIKaX, KOJMU OyJ0 HE3pO3yMIJO, YU € Takl CBIIYEHHS
BUpPIMIAIPHUMU a00 K TaKWMH, [0 MalOTh 3HAYHy Bary Ta
MOXYTh YCKJIAIHUTU 3aXUCT. Mipa MOTpUMAaHHsS PIBHOCTI, LIO
HeoOX11Ha JJid 3a0€3MeUYeHHs CIIPaBeAJIMBOIO PO3IVISAY CIPABH,
3ajexana O BIJ Bard INOKa3aHb BIICYTHBOIO CBiaka. Yum
BOXJIMBIIINMHU € TaKl JOKA3HW, TUM OIJbIIOI Baru IOBHHHI MAaTH
BpPIBHOBaXYyIo4l  (hakTOpH, 1100 TPOBAKEHHS B ILIIOMY
BBXKAJIOCS CIIPABEJIMBUM ([IMB. TaKOXK boeys, 3rajiane BUIIE, §
76, ta Valdhuter npomu Pymynii, Ne 70792/10, § 45, 27 yepBHA
2017).

(il) 3acmocysanna euwiezaznauenux npunyunie 00
obocmaesun yiei cnpasu

(@ Yu Oyna nosadicnow npuduHa Ol HesA6KU CEIOKA
@.J[. 6 cyoose 3acioanHs?

54. Tlonepenubo Cyny HEOOX1THO MEPEBIPUTH YU ICHYBaja
BaroMa INpWYMHA JUII BH3HAHHS II0Ka3aHb cBigka @.J1.,
OTPUMaHMUX Ha JIOCYIOBOMY pPO3CIiTyBaHHI, IOKa3oM 0e3 Horo
0e31mocepeTHhOTO JOMUTY B XO/I1 TTPOBAKEHHS 010 3asBHUKA.

55. ¥V cmpaBax miomo BIACYTHOCTI CBigKa depe3 Horo
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HenocshKHICTh Cynl BUMarae, 1mo0 cy/ Imepiioi iHCTaHIii JoKIaB
yCIX PO3YMHHUX 3yCHJIb [IJIsi 3a0€3MEeUeHHs] HOro MpUCYyTHOCTI.
HeoOximHO  aKTMBHO  IIyKaTd CBIgKa 32  JIOIIOMOTOIO
HaIlIOHAJTBPHUX OpPTaHiB BJIAIW, BKIIOYAIOYHM TMOMIIif0, 1, SK
MIPaBUJIO, 3BEPTATUCA 32 MI>KHAPOJHOIO MPABOBOIO IOTIOMOTOIO0 Y
BUIAJKaX, KOJU CBIJJOK MPOXKMBAE 32 KOPJOHOM 1 TaKi MEXaHi3MH
noctymHi. lle mepenbadae perenbHUN KOHTPOJL HAIIOHATBLHUX
Cy[lIB 32 MPUYMHAMHU HECIPOMOXKHOCTI CBIJKa OpaTH y4yacTb y
CYIOBOMY TIporieci, Oepyud 10 yBard KOHKPETHY CHUTYaIlil0
KOXKHOTO CBifKa (muB. [llauawsini, 3ragane Buine, §§ 120-122).

56. o crocyerbes miei cnpaBu, Cyn 3a3Hayae, 110,
HE3BKAIOUM Ha HEOJHOPA30Bl IMOBIJOMIICHHS 3asBHUKA PO
koHpikT 13 @.J[., HamloHAIBHI CyIM HE JOKJIAJadd >KOIHHX
3ycuwib JUisl 3a0e3NeueHHs MOro MPUCYTHOCTI Ha CYJIOBOMY
3aciJlaHHl, a TaKOXX HE HAaBEJM XOAHUX MPUYUH MOTO HESBKHU
(muB. mynktu 20 ta 25 Bume). Kpim Toro, He iCHye >KOIHHX
nokasiB toro, mo @.JI. mpornoHyBagocss AaTH CBIAYEHHS MO0
3asiBHUKA, a TAKOXK JIOKa31B MOTO BIIMOBUTH BiJ LIOTO B paMKax
CynoBoro po3msany 3asBHuka. Omke, Cyn HE MOXe 3poOUTH
BHCHOBOK TIPO HasBHICTh BaroMux NpuarH HesiBKU D.J]. abo mpo
T€, IO Cy[ MepUIoi 1HCTaHII JOKJIaB YCIX PO3YMHHUX 3yCHIIb,
1100 3a0e3neunTy npucyTHicTh D.J1.

57. OgHak BiJICYTHICTh BaroMux MpPUYWH HESIBKH CBiJIKa
@®. /1. mpoTAroM CyI0OBOTO PO3MNISIAY CIIPAaBU 3asiBHHKA cama IO
co0l HE 3yMOBIIIOE€ HECTIPABEJIUBICTh PO3IVISAY CIPaBU MO MOTO
OOBHHYBa4Y€HHIO, X04a II€ € YK€ BXKIUBUM (PaKTOpOM, SIKUM
MOBUHEH OyTH 3BaYKEHUU TIPH OIlIHIII 3arajibHO1 CIIPABEIJTUBOCTI
cynoBoro po3riany (auB. [llauaweini, 3ragane Buiie, § 113).

@) Yu Oynu ceiouenns eiocymuvoeo cegioka D.J].
"eounoro abo eupiwmanvro” niocmaeor 0
3aCYO0HCEHHS 3As18HUKA?

20. [Ilo cTocyeThcs Ipyroro eramy Tecty Anvb-Xasaiis, TO
HEOOX1THO BUPIMIMTH TUTAHHS TPO TE, YW CTAIW TOKa3aHHS
BIJICYTHBOTO CBiJKa, AKI Oyl BHU3HAHI JTOKa30M, €IWHOIO0 YU
BUPIMIATBHOIO MIJICTAaBOIO IS 3acymkeHHs 3asBHUKA. Cyn
3ayBaXKye, M0 Yy PINICHHSX HaIlOHAJTBHUX CyIiB HasBHE
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MOCHUJIaHHS Ha CBITYEHHs, HajaHi cBigkoM @.J[. Ha qoCcynoBoMy
PO3CIIIIyBaHHI, fKi MATBEP/KYIOTh BHUHY 3asBHHKA, 0e3 Oyib-
SIKO1 OIIIHKU TOTO, HACKUTBKU 3aCy/PKCHHS 3asBHHUKA TPYHTYETHCS
Ha TaKUX CBIAYEHHSX (IuB. MyHKT 23 Buie). Tomy Cya moBUHEH
3pOoOWTH BIIACHY OIIHKY BaroMOCTI CBiT4€Hb, HAJAHUX BIJACYTHIM
CBIJIKOM, BPaxOBYIOUHM HasBHI JOJAATKOBI 1HKPUMIHYIOU1 TOKa3u.
(muB. lauawsini, 3ragane Buie, §§ 124 ta 143, 1 [loneman ma
Asziposik  npomu  xoauwinwoi  FOeocnaecvrkoi  Pecnyoniku
Maxeoonis, Ne 26711/07, 32786/10 ta 34278/10, § 88, 12 TpaBHs
2016).

21. YV 3B'i3ky 3 nuMm Cyj 3a3Havae, 10 BUHY 3asiBHHUKA
OyJ0 BCTAHOBJIEHO Ha TIiJACTaBl cBimueHb cBigka @.J1.,
ooBunyBaueHoro II.A. Ta arenrta mig npuxkputrtam [.I. (xuB.
NyHKTH 22 Ta 26 BUIIIE).

22. bepyuu 10 yBaru JOKa3oBy 0a3y 3aCy/KECHHS 3asiBHUKA
3a OOBHHYBAaU€HHSIM y HE3aKOHHOMY 00Iry HapkoTHKiB, Cyn
BBa)Kae 10, Xoya CBigqueHHs cBigka @.J[., MOXIJINBO, HE OyiIu
€IMHUM Y{ BHUPIMIAIBHUM JIOKa30M, Ha SKOMY TPYHTYBaJlOCS
3aCy/DKEHHSI 3asBHUKA, BOHHM, OYEBHAHO, Malli 3HAuHy Bary y
BCTAHOBJICHHI WOr0 BHWHU (AMB. TIPEIEACHTHY TPAKTHKY,
LUTOBAaHY B MyHKTI 53 BHILE).

@) Yu Oymu HasaeHi Odocmamui  «BPIBHOBANCYIOUI
Gdaxmopuy O0na KomneHcayii nepewkoo, 8 AKUX
npayoeas 3axucm?

61. Cyn, HapemiTi, TMOBUHEH BU3HAUUTH, YU HAasBHI
JIOCTaTHI ypiBHOBaXKyI04i (haKTOpH, BKIIIOUAIOYM 3aXOAH, IO
JIO3BOJISUTM  TIPOBOJIMTH  CTIPABEJIUBY Ta HAJEXKHY OIIHKY
JIOCTOBIPHOCTI MOK3aHb BiJICYTHIX CBi/IKIB. ¥ IIbOMY KOHTEKCTI €
aKTyaJlbHUMHM HACTYIHI €JeMEHTH: (a) Yu CTaBUBCA CYI JO
HEMEepeBIPEHUX MOKa3aHb BIJCYTHHOIO CBIJIKA 3 OOEPEkKHICTIO;
(b) un HaBenu HaliOHaJBHI CyAW JETalbHY MOTHBALiIO; (C) 4H
ICHYBaJIM JTIOKa3H, IO MiATBEPPKYBau HEMEPEeBIPEH]1 TMTOKA3aHHS
cBigka; (d) ym Oyn0 HagaHO 3asBHUKY YHM MHOTO 3aXMCHUKOBI
MOKJIUBICTh JTOMUTATH CBIJKA MiJ Yac ciijacTBa; (e) 4yu Oyio
3allpOMIOHOBAHO 3aXUCTY MOXJIUBICTH OMOCEPENKOBAHO CTaBUTH
CBOi 3amUTaHHs CBIAKY MiJ 4Yac cyaoBoro posmusigy; ta (f) um
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Oyna HajgaHa OOBHMHYBAaY€HOMY MOKJIMBICTb BUCJIOBHUTH BIIACHY
BEpCIIO MOJIA Ta MOCTABUTH Mij CYMHIB MPABIMUBICTH MMOKa3aHb
BiJicyTHROTO CBifKa (muB. [llauawsini, 3ragane Bumie, §§ 125-
131).

23. llo cToCyeThCs CTaBICHHS HAIIOHATBHUX CYMIB 0
noka3aHb BiacyTHROTO cBinka @. JI., Cyn 3ayBaxye, M0 y iXHIX
pIIIICHHSX HEMAa€ KOMHUX O3HAK TOTO, IO BOHU JOCIHIKYBAJIH
TaKl MOKa3aHHs, 0 Oyl Ha/JaHi Ha JOCYI0BOMY pO3CIiAyBaHHI,
3 SIKOIOCh OCOOJMBOIO O0EPEKHICTIO. PillleHHS CyAiB HE MICTSThH
YKOJHUX O3HAaK TOTO, IO BOHU 3HAJIM PO 3HIKEHY TOKa30BY
[[IHHICTh HEMEPEeBIPEHUX CBITYEHb CBIAKIB (IUB., HATOMICTb,
Brzuszczynski npomu Ilonewi, Ne 23789/09, §§ 85-86, 17
Bepecenb 2013, ta Ben Moumen npomu Imanii, Ne 3977/13, § 58,
23 yepBenns 2016). HaBmaku, HemepeBipeHi MOKa3aHHS CBiJIKa
Oyau Ha3BaHI pa3oM 3 IHIIMMH JOKa3aMH, SIK1 MIATBEPIKYIOTh
BUHY 3asBHUKA, 0€3 »KOJHOI OLIHKM JOCTOBIPHOCTI TaKHX
cBigyeHb. Takum ymHoM, Cyn BBaXkae, 110 HAlOHAJNbHI Cyau
peTenbHO HE AOCIIIWIN JOCTOBIPHICTH MOK3aHO BIJCYTHBOTO
CBIJKA.

63. Cyn Takox 3a3Hayae, 110 3aCyKCHHS 3asBHUKA TAKOXK
ITPYHTYBAJIOCSI Ha CBIYEHHSAX areHta mia npukputtsm LI Y
nboMy BigHomeHH1 Cyn 3a3Hadae, mo 1.I. HamaBama moka3aHHS,
K1 OOBHHYBauyBaJM 3asBHUKA, JIMIIIE HA JOCYIOBOMY CIIJICTBI.
Ha cnyxanni mepea cCyaoM mMepinoi 1HCTAHINT BOHA CBITYWIIA
JUIIE TIPO 3JIOYMHHY JIsUTbHICTH 1HIIMX OOBMHYBAa4€HHX. Xo4a
BOHA HE HaJaja XOAHUX TMOKa3aHb IOJ0 y4YacTi 3asBHHUKA Yy
TOPTiBJIl HAPKOTUKAMHU, aHi Cy[sl, aHl MPOKypop HE 3ajaiu ii
JOJATKOBUX TMHTaHb [UIsl YTOYHEHHS pOdi, SKy BiAirpaBaB
3asiBHUK Y BUYMHEHHI 3JI0YMHIB (IMB. MyHKT 19 Buie). Y crpasi
HEMa€ >KOJHUX JOKa3iB TOro, M0 II€ MUTaHHA OyJI0 3HOBY
JTOCTIKEHO B aneIsaiiHoOMYy a0o K KacallliHOMY Cy/i.

64. Kpim Toro, Bcynepey TBEpIKEHHSAM Ypsiay (AUB. TyHKT
34 Buine), cBiqueHHs cBiakiB @.J1. ta I.I. He Oynu miaTBEepIKEH]
YKOTHUMH (paKTUUHUMU Joka3zamu. Hi ciigul opranu, Hi Cyau HE
BKa3ajau Ha Oynb-sKI HApKOTUYHI 3aco0u, 3HaAWACHI B OyaMHKY
3asBHMKA, /€ HIOWTO 3asfBHUK 3/1ICHIOBAaB CBOIO HE3aKOHHY
TISUTBHICTh 100 30epiraHHs Ta TaKyBaHHS HApPKOTHYHUX
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3aco0iB. Y 3B's3ky 3 nuM Cyj 3a3Hayvae, 10 HalllOHAJIbHI OpraHu
BJIaIy HE TOCUJIaucid Ha Oyab-AKuil OOIIyK Yy OyIuHKY
3asiBHUKA.

24. Illo crocyeTbesi TOKa3aHb, HAJaHUX OOBHHYBAYCHUM
[L.A. y BiakpuTOMYy CymoBOMY 3acifjaHHi (IuB. mMyHKT 18 BuIIE),
Cyn Bkazye, 0 IS OI[IHKH TaKUX CBITYEHb MOXE 3HATOOUTHUCS
OUTBII BHCOKA CTYIIHb YBarh, OCKUIBKHA TOJIOXKECHHS, B SIKOMY
CIIBYYaCHUKHU OMUHUJIMCS MiJ Yac /a4l CBITYEHb, BIAPI3HAETHCS
B1JI ITOJIO’KEHHSI 3BUYAHUX CB1AKIB. BOHM JaBau CBIIYEHHS, HE
CKJIaJIal0ud TPHUCATH, TOOTO 0O€3 MiATBEPKEHHS IMPaBIUBOCTI
CBOIX TBEPKEHb, III0 MOIVIO O MaTH HACIIJKOM MPUTATHEHHS X
JI0 KpHUMIHAJbHOI BIJAIMOBITAJIBHOCTI 3a HAaBMHUCHE HaJaHHS
HEeTPaBIWBUX CBIAYEHb. (MUB. Bradimip Pomanos npomu Pocii,
Ne 41461/02, § 102, 24 nmunens 2008).

66. Illo crocyeThes mpolecyaabHUX 3aXOdiB, BKUTHX IS
KOMIIEHCAI[ll BIACYTHOCTI MOXJIMBOCTI IEPEXPECHOr0 JIOMUTY
BIJICYTHBOTO CBIJIKa y cymoBoMy 3aciianHi, Cyn 3ayBaxye, 110
3asiBHUK MaB MOJIMBICTb B3ATH y4acThb Yy JomnuTi cBigka D.J1.
niJ Yac JOCYIOBOIO pO3CHIAYBaHHS (IMB. MyHKT 15 Buie).
Opnnak, 3a o0ctaBuH 1€l cripaBu, Cyq BBaxkae, 10 TaKUM JOMUT
Ha paHHIA cTajii MPOBaJKEHHSA caM Mo co01 OyB HEAOCTaTHIM,
mo0 KOMIIGHCYBaTH  BIJICYTHICTh  MOXJIMBOCTI  3asiBHHUKA
MEePEXpEeCcCHOTO JOMUTATH IIbOTO CBiAgKa Oe3mocepeaHbo I 4ac
CyIOBOTO po3misiAy. binbin Toro, 3asBHUKOBI HaBiTh HE Oyio
3alPOTIOHOBAHO MOXJIMBOCTI Ha CTafil CYJIOBOTO pO3IVISILY
HEMpsIMO CTaBUTH CBOi 3alMUTaHHSA CBIAKY. 3PEITOl0, Xo4a
3asiBHUK MIT BHICJIOBUTU BJIACHY BEPCIIO MOMAIN 1 TOCTaBUTH ITiJT
CYMHIB TMPaBIWBICTh CBIIUEHb BIJICYTHHOTO CBIJKA, CYyH MEPIIOl
1HCTaHIIT HE 3MIT (DAKTUYHO OLIHUTH i1 JOCTOBIPHICTH (IUB.
nyHKT 63 Bumie). Tomy 1€l €JIeMEHT TakKoXX He Mae
BpPIBHOBa)KYBaJIbHOI Barw.

(5) Bucnosoxk

67. bepyuu 10 yBaru BiICYTHICTh BarTOMHUX IPUYUH HESIBKU
BIJICYTHBOTO CBIJIKa, HEIOCTATHICTh JTOJIATKOBUX THKPUMIHYIOYHX
JIOKa3iB Ta TPOLECYalbHUX TapaHTii, 3AaTHUX BPIBHOBAKHUTH
BiACYTHICTh cBigka @.J/]. B XoAl CymoBOTO pO3MISAY CHpPaBH
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3assBHUKA, Cya BCTaHOBIIOE, MO0 KPUMiHAJIBHE MPOBAHKCHHS,
NPy 3arajbHiil Horo oOmiHIl, OyJ0 HECHpaBeaJIMBUM dYepe3
BHU3HAHHS JI0KAa30M MOKa3aHb BiACYTHBOTO cBigka ®.J1., mo Oymwm
HaJaHi 1ij] 9ac JOCYIOBOTO PO3CIiTyBaHHS.

68. BigmosigHo, Oymo mopymeno myHktd 1 Ta 3 (d) crarti 6
Kousenmii.

Il. CTBEPIDKYBAHE TIIOPYIIEHHSI CTATTI 5 § 1
KOHBEHIIII

25. 3asBHUK CKap>KMBCS Ha Te, IO BIH OyB HE3aKOHHO
yB’si3HeHU y nepiog Mk 3 Ta 10 mumas 2007 poky, mompu
Haka3 cyny Big 3 junHa 2007 poky mpo HOro 3BUIBHEHHS.
3agBHUK mocwiaBcs Ha NyHKT 1 crarti 5 KoHBeHwii, sKuid y
BIJIMOBIIHIN YaCTHHI Mepeadaydac:

“l. Koxken mae mpaBo Ha cBOOOmY Ta OCOOMCTY HEIOTOPKAHHICTB.
Hikoro He moxe OyTu mo30aBieHO CBOOOAM, KpIM TaKuX BUMNAAKIB 1
BIJIMOB1JTHO JI0 TIPOIIETYPH, BCTAHOBIIEHOT 3aKOHOM

(a) 3akoHHe YyB'S3HEHHsS OCOOM MiCHS 3aCyMKEHHS 1i KOMIIETCHTHHM
CYIIOM;

(.)

1. /losoou cmopin

70. Ypsig cTBEpIKYBaB, 110 3asiBHUK HE BUUYEPIaB BHYTPIIITHI
3acO00M IOPUAMYHOTO 3aXUCTy, OCKUIBKA BIH HE CKOPHUCTABCA
XKOJAHUM 13 CHOCOOIB BIAUIKOAYBaHHS, M0 Oymu B Horo
PO3MOPSAKEHH] JJIsI TOro, 100 BUMAararu KOMIIEHcallii. Yps
CTBEP/I’)KyBaB, 10 HalllOHAJbHA CyJOBa IpaKTUKa Mependadae
aZickBaTHI, €(EeKTUBHI Ta JOCTaTHI 3aCO0M 3aXHCTY, sIKI MOIJIU
OyTM BHUKOPHUCTaHi, HampHUKIaA, [UBUIbHUNA T1O30B  TIPO
BiIIIIKOTYBaHHS IIIKOJTH.

71. VYpsn cTBepmaXyBaB, IO 11 3acO0M 3axuCTy OyiH
JOCTYIIHI $IK TEOPETUYHO, TaK 1 Ha MpakTull Ta Oylu B
PO3IOPSKEHH] 3asBHUKA. YPSa mocuiaBcs Ha crarti 998-999
KOJUIIHBOTO LIMBULIBHOTO KOAEKCy. Ypsi TakoX CTBEpAKYBaB,
II0 HasBHA Cy/lOBa IMpPaKTHKa, KA MIATBEPIKYE CXUIIBHICTD
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HaIllOHAJIBHUX CYHIB Oe3MocepeHhO 3aCTOCOBYBAaTH BiJIOBIJIHI
nonoxkeHHa Konctutyuii Pymynii, a Takox Crartio 5 Konsenii
ta cragmaptd Cyay y BHUIIaJIKax, KOJU ocoba Oyla HE3aKOHHO
3aTpuMaHa BJIaJI00.

72. 3asgBHUK 3amepedyBaB €QEKTUBHICTh IMX 3aco0iB
3aXMCTy y CBOid CHpaBi, BPaxOBYIOUM, IO HAaI[lOHAJIbHA
MpereICHTHAa TPaKTUKa TMoKasaja, M0 OUIBIIICTh TaKWX CKapT
OyJI0 BIIXUJICHI SIK HEMTPUUHSTHI.

2. Oyinka cyoy

26. Cyn moBTOpIOE, IO METOI MpaBWja PO BUYEPHAHHS
HalllOHAJIBHUX 3aCO01B IOPUJIMYHOTO 3aXUCTY € HaJaHHS JO3BOITY
HaIllOHAJTBPHUM OpraHaM BUPIITYBAaTH MATAHHS MO0 TOPYIICHHS
npaBa KoHBeHIIT Ta, SKIO 1€ JOPEYHO, HAJAATH KOMIICHCAITIIO,
nepil HiK BIANOBIAHI ckapru OynyTh nepenadi no Cymy. (IuB.
Asinac npomu Kinpy [BII], Ne 56679/00, § 38, €CILJ 2004-111,
ta Kyona npomu [lonvwi [BIT], Ne 30210/96, § 152, €CILI
2000-X1).

27. ono dakriB 1€l cnpasu, Cyx 3ayBaxye, 110 3asBHUK HE
MOJIaB YKOHOI CKapTy 100 HE3aKOHHOTO TPUMAaHHS ITiJi BAPTOIO
110 OyIb-SKUX JIepyKaBHUX OpPraHiB.

28. Kpim Toro, Cyn 3a3Haudae, 1o Ypsja HaaaB IMPUKIAIA
CYIOBOi IIPaKTUKH HAI[IOHAJIBHUX CY/IB, IO CBIIYaTh MPO TE, IO
MO30BU MPO BIIIIKOAYBAHHS IIKOIU 32 HE3aKOHHE 3aTpUMAaHHS,
MOJIaHl 3asBHUKAMU Y CHUTyalisX, MOAIOHMX [0 CHUTYyalii
3asiBHUKA, Oynu 3a70BojieHl. butbm Toro, Cya BXke BCTaHOBUB Y
crpaBax /[pacomip (3ragane uine, §§ 24-31) and Hutanu npomu
Pymynii' ((yxB.), Ne 50858/09, §§ 26-28, 3 mortoro 2015), mio
3alHTEPECOBaHI CTOPOHM Majll B CBOEMY PO3MOPSIKEHHI
e(EeKTUBHI 3aCO00M 3aXUCTy ISl OCKapKEHHS 1X HE3aKOHHOTO
3aTpUMaHHS.

76. 3 ycix uux npuunH Cya BBaXkae, 10 3asBHUK MOBHHEH
OyB CKap KUTHCS BJIaJll HA HOTO HIOUTO HE3aKOHHE 3aTPUMAaHHSI.

3BiZICM BUIUIMBAE, IO IO CKApry HEOOXITHO BIIXWINTH
BINMOBIMHO A0 myHKTIB 1 Ta 4 crarti 35 KoHBeHmii 100
HEBUUYEPIAHHS HAI[lIOHATHHUX 3aCO01B FOPUIUYHOTO 3aXHCTY.
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l1. IHILI CTBEPIDKYBAHI ITPYIIEHH I KOHBEHLIIT

/7. HapemTi, 3asBHUK CKap»XUBCS BIJIMOBIIHO JO CTarTi 3
KonBenriii Ha IHIIUAEHT KOPCTOKOTO MOBOKeHHs 14 mumHs 2003
POKYy Ta BIAIMOBITHO JO CTATTI 8§ Ha OOMEXCHHS BiJIBITyBaHHS
ciM'i Ta NMCTyBaHHA B Tiepion mepeOyBaHHS y byxapecTcbkomy
BimmineHi momimii. Cyn 3a3Hadae, MmO Il CKapTd CTOCYIOTHCS
NUTaHb, SKI MOIIM OyTH BHpILIEHI MiJ 4Yac IPOBAKEHHS Y
HalloHAIbHUX cyfax. OCKUIbKY 3asBHUK IIOTO HE 3pOOUB, BIH
HE BUYEPIAaB yCi HAIIOHAJIbHI 3aCO0U IOPUIUYHOTO 3aXHUCTY.

78. 3asBHUK TaKOX CKap)KUBCS BIAMOBIAHO JIO CTaTTi 5
KonBennii Ha apemt Ta nomnepenHe yB’si3HeHHs. Cyq 3a3Hayae,
110 TOTEepeHE TPUMAHHS 3asBHUKA II1J] BAPTOI 3aKIHUYMIIOCA 3
OPUIHATTAM pimieHHs Big 4 xoBTHA 2005 poky, 110 Maio Micie
O1TBII HDK 3a IIICTh MICAIIB J0 MOJAHHS IIi€l 3asBU 12 rpymHs
2007 poky. L1 ckapru Oy:iu mojiaHi 3 MPOMYIIEHHSIM CTPOKY.

IV. 3ACTOCYBAHHS CTATTI 41 KOHBEHIIII

29. Crartsa 41 KonBeHriii nependavae:

“Sxmo Cyn BuzHae ¢axt nopymenHs KonBeHuii abo nmpoTokomiiB 10
Hel 1 SKIIO BHYTPIIIHE MpaBo BiANOBIIHOI Bucokoi JlorosipHoi
Croponu mnependavae juile 4acTkoBe BiauiKoayBaHHs, Cyn, y pasi
HEOOX1HOCTI, Ha/la€ MOTEPILIiH CTOPOHI CHPaBEIIMBY caTHC(AKIIiIO™

A. llIkona

30. 3asBuuk Bumara 20,000 eBpo KommeHcarli
MOPAJIBLHOT IIKOH.

31. VYpsg BBaxaB Taky CyMmMy HaJAMIPHOIO 1 MOMIPOCUB
Cyn yXBaJIUTH PIIIEHHS MPO Te, M0 caMe Mo co0i BU3HAHHSA
NOPYIICHHS MpaB 3asgBHUKA caMe SIBISUIO COOOI0 CHpPaBEIJIUBY
KOMIIEHCAIIIIO.

32.  bepyuu no yBaru Bci 0OCTaBUHM AaHOi cripaBu, Cyn
BH3HA€E, 10 3as8BHHUK 3a3HAB MOPAJIBHOI IIKOAM, AKY HE MOXHA
KOMIIEHCYBaTH BUKIIIOYHO ILJISXOM BCTAHOBJIEHHS MOPYILIECHHS.
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Hanaroun cBoro crpaBeuinBy OIIHKY, Cyll MPUCYKYE 3aIBHUKY
2400 eBpo KOMIIGHcAIlli MOpaJbHOI IIKOAHW, TUTFOC OYIb-sIKUMA
NOJIATOK, SIKUM MOK€ OyTH IOMy HapaxOBaHHIA.

B. Cynosi Ta inmi BuTpaTn

33. 3asBHUK HE 3asABJISIB  KOJHUX BHUMOT  IIPO
BIJIMIKOTYBAaHHS CYJOBUX Ta 1HIITUX BUTpPAT.

C. Ileusn

34. Cyn BBaka€ pO3yMHHUM, IO TE€HS TOBHHHA OyTH
BCTAHOBJIEHA Y pO3MIpl TPAaHUYHOI BIJCOTKOBOI CTaBKHU
€BpOIEUCHKOTO HEHTPAIBHOTO OaHKY, 10 SKO1 CIiJl AOJAaTH TpU
BIJICOTKOBHX ITYHKTH

3 WX MIJICTAB CYJI OJJTHOT'OJIOCHO,

1. Ozonowye cxapru 3a crarrero 6 KoHBeHIlli NpUAHATHUMU, a
peIITy CKapT - HeMPUUHATHUMH,

2. Ilocmanoense, mo He Oy0 MOPYyIIeHHS MyHKTY 3 (¢) cTarTi 6
KonBenii;

3. Ilocmanoense, mo Oyno nopymenns myHkTiB 1 ta 3 (d) crarri
6 Konseniii;

4. [locmanosnae

() mo gepkaBa-BiAINOBIa4 MMOBHHHA BUILIATUTH 3asBHUKY
npoTAroM Tphox MicsiiB 2400 e€Bpo (1Bl TUCAYI YOTUPUCTA
€BPO), a TaKoXK Oyab-IKMH TOJATOK, SAKUH MOXKeE
HapaxoBYyBaTHUCh, IK KOMIIEHCAI[1I0 32 MOPAJIbHY IIKOY, 110
MaloTh OyTH KOHBEPTOBAaHI B HAalllOHAJIbHY BAJIIOTY
Jep>KaBU-BIAMOBIJaua Ha J1aTy 3A1MCHEHHS TUIaTexKY.

(b) i3 3aKkiHYEHHSM 3a3HAYCHOTO TPHUMICSYHOTO CTPOKY [0
OCTaTOYHOTO PO3paxyHKy Ha BHILE3a3HAYEHY CyMY
HapaxoBYBaTUMETHCS MPOCTUMN BIFCOTOK (simple interest) y
pO3Mipl TpaHWYHOI TO3WYKOBOI CTaBKHM €BPOMEHCHKOTO
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IICHTPAIBHOTO OaHKY, SKa JISATUME B IMEPioJl HECIUIaTH, JI0
SIKO1 Ma€ OyTH J1I0AaHO TPU BIJCOTKOBI IyHKTH;

5. Bioxunse pewmty BHUMOT 3asBHUKAa MpPO  CIPABEIJIUBY
KOMIIEHCALIIO.

V4YuHEHO aHNIHCHKOI0 MOBOIO 1 IMOBIAOMIIEHO ITHCHBMOBO 23
munias 2019 poky BianoBigHO 10 myHKTIB 2 1 3 IlpaBuna 77
Permamenty Cyny.

Anpnpea Tam’eTTi [Tayno ITinTo ne AnpOykepke
Cexkperap T'onoBa
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