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(3assa Ne 173/15 ma 5 inwux)

© Iepexian 3 aHIIiICEKOT MOBH Ta ONPAIIOBAaHHS I[LOTO PIMICHHS 3MiHCHEHO:
anBokaroM, wieHoM BKKCY, [Ipe3unertom Crinku aaBoKaTiB YKpaiHH, epIirnm
popeKkTopoM BHIoi mkomm agBokaTypH, TOIEHTOM Kadeapu KpUMiHAIBHOTO IPOLIECy
HIOVY im. 5. Mynporo, kKaHAHIaTOM IOPAIMYHIX HAYK, TOICHTOM,
3aCITy’KEHUM FOPHCTOM YKpaiHU
Onexcanopom /Ipo3ooeum
aJIBOKAaTOM, KaHJUIaTOM IOPUANIHUX HAYK, JOIEHTOM
Bixmopom Anuwenum
aJIBOKAaTOM, KaHAMIaTOM IOPHINYHUX HAYK,
JIUPEKTOPOM ANIBOKaTChKOTO 010po «Jpo3aoBa Ta mapTHEpU»
Onenoio /Ipo3ooeoro
3m00yBauem kadeapu HUBLIBHOTO mpaBa Ne |
HamionansHoTO TopraMYHOTO YHiBepcutety iMm. 1. Myaporo
Anow Toxapo
Anopiem Lubynvko

OdiniiftHe TUTYBaHHS:
CASE OF LIBLIK AND OTHERS v. ESTONIA
(Application nos. 173/15 and 5 others)
OdiuiitHuit TEKCT aHMiICEKOI0 MOBOIO:
http://hudoc.echr.coe.int/eng?i=001-193251

PIIIEHHSA
CTPACBYPI'

28 TpaBHs 2019 poxy

Piwenns nabyoe cmamycy ocmamouno2o 6ionogiono 0o nynkmy 2 cmammi 44
Konesenyii. Texcm piutenns modice nionsieamu peOaxyitiHum GUNPAGIeHHSIM.
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¥ copasi Jlioaik Ta inmi nporu Ecrtonii,
€Bpomneiicbkuil cyy 3 npaB mronuHu (pyra cekiis), 3aciialodu manarow y

CKJIaIi:

PoGept Cnano (Robert Spano), rososa,

Jxymist JTappauk (Julia Laffranque),

Banepiy I'pino (Valeriu Gritco),

Eriniyc Kypic (Egidijus Kiiris),

IBana Jxxenikm (Ivana Jelic),

Apdin baapacen (Arnfinn Béardsen)

Hapsiu [Taeni (Darian Pavli), cymni,
1 Xacan bakiui (Hasan Bakirci), cexperap cexiii,
miciist 0OrOBOPEHHS 32 3a4MHEHUMU J1BepuMa 7 TpaBHs 2019 poky,
MIOCTAHOBJISIE TaKe PIIICHHS, 1[0 OYJI0 YXBAJICHO B OCTAHHIO 3a3HAYCHY JIaTy:

[TPOLIE/TYPA

1.

CrpaBy Oyiio po3moyaro 3a rrictbma 3asBamu (Ne 173/15, 181/15,
374/15, 383/15, 386/15 Ta 388/15), momanoi mo Cymay mnpotu
Ecroncekoi PecnyOniku Ha mijactasi ctarti 34 KonBeHuii mpo
3aXMCT TMpaB JIOJUHU 1 OCHOBOMOJOXHHUX CBOOOA (mami —
KonBentiist) yotupma rpomaasHamu Ectonii, man Tymmio JIiGmik
("mepmmii 3asBHUK"), man Kane Kauryp ("npyruit 3asBHuK"),
nan Toomac AmnHyc ("tperiii 3asBHUK") Bimo Peiinsgn
("uetBepTuii 3asBHMK") i ABoMa kommanismu, E.L.L. Kinnisvara
AS ("mepma xommanisf-3asBHUK") 1 AS Jdarvevana ("npyra
KOMIaHis-3asiBHUK").

IMeHa mnpencTaBHHUKIB 3asBHHMKIB, a TaKO)X HOMEpH Ta JaTH
NIOZIaHHS iX 3asB BUKJIa/eHI B Jlonarky.

Vpsan  Ectonii  («Ypsm») OyB  TpeacTaBiIeHUM  HOTO
VYnoBHoBaxkeHuM, nani M. KyypOepr, npencraBHuk MiHicTepcTBa
3aKOP/IOHHHX CITPAB.

3assBHUKU CKapKuiucs 3a crarrero 6 KoHBeHIil Ha HagMmipHY
TPUBAIICTh KPUMIHAJIBLHOTO MTPOBAKEHHA NMPoTH HUX. Kpim Toro,
MOCUJIAIOYMCh Ha CTarTio §, JIpYruil Ta TpeTid 3asBHUKU Ta
KOMIIaH1i-3asiBHUIIl  CTBEPDKYBalHM, 110  PETPOCHEKTUBHE
OOIPYHTYBaHHS JJO3BOJIB Ha TAa€EMHE CIOCTEPEKEHHS MOPYILUIO
iXHe MpaBo Ha MOBAry 0 MPUBATHOT'O KUTTS Ta JTUCTYBaHHS.

13 Bepecus 2017 poky VYpsamy Oyao TOBIIOMIIEHO MPO CKapru
IIOI0  TPUBAJOCTI  MPOBAKEHHS  Ta  PETPOCIEKTHUBHE
OOTpYHTYBaHHS JI03BOJIIB HAa TA€EMHE CIIOCTEpeX)eHHs. [Hmmi
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ckapru Oylid BU3HAHI HEMPUUHSITHUMHU BIiAMOBITHO JIO MYHKTY 3
npaBuia 54 Pernamenty Cyny.

OAKTU

. OBCTABMHU CITPABU

6.
7.

[Toapo6uii 11010 3as1B 3asBHUKIB MOXHa 3HaiiTu B Jlogarky.
@akTH chpaBu, MPEJICTaBICHI CTOPOHAMH, MOXYThb OyTH
y3arajibHeH1 HaCTYITHUM YHHOM.

A. 3arajbHuil OIS/l KPMMiHAJIBHUX MPOBA/’KEHb NPOTH 3asiIBHUKIB

1. Taemne cnocmepesicennsi mpemvo2o 3as6HUKA NI0 4ac NONEPeoHbO2O
KPUMIHATILHO20 NPOBAOINCEHHS

8.

3 2 Bepecus 2004 poky mo 2 ciuns 2005 poky y 3B'S3Ky 3
TPUBAIOYMM KPUMIHAJBHUM HPOBAUKEHHSAM Oyl0 BHSBICHO
TAEMHE CIIOCTEPEKEHHs IOJ0 TPEeThoro 3asBHUKA. Ili3Himie
PO3MIsA cIipaBU Oylno MPUITUHEHO, 1 3asBHUK He OyB MPUTATHYTUH
no BianoBimampHOCTI. 4 rpyaHs 2006 poky iHdopmaris,
OTpUMaHa Yepe3 TaeMHE CIOCTEpEXkeHHA y MLii cmpasi, Oyna
nomimeHna y  gaitn  cnocrepexxenHs  (jélitusprotokoll)
KPUMIHAJIBHOTO MPOBAKEHHS, 1110 PO3IIIAA€THCS Y LI CIpaBi.

2. [locyooee poscnioyeanusa y yitl cnpasi

9.

10.

KpuminanbHe NpoBaJKEHHs, 110 PO3MISIAETHCS B Il crpasi,
Oyno posmouare 18 cepmus 2005 poky 0e3 MOBiTOMIIECHHS
3asBHUKIB MPO HOro moyarok. Take po3ciigyBaHHsS CTOCYBaJIOCS
HiZ03pH Y BYMHEHHI 3aSBHUKOM TSKKOTO KOPYIMLIHHOTO MisIHHS
10710 0OMiIHY 3€MENbHUX NUISHOK B MPUPOTOOXOPOHHUX 30HAX
Ha JIUISIHKH y paiioHax, Jie OyJI0 JJ03BOJIEHO PO3BHUTOK.

VY mnepiox 3 23 cepnus 2005 poky mo 11 sxoBrHs 2006 poky
Cnyx6a BHyTpimHboi Oesnekn (Kaitsepolitsei) 3milicHIOBana
pi3HI BUIM HaISAY 32 MEpIIUM 3asiBHUKOM, IPYTUM 3assBHUKOM
Ta TPETIM 3asIBHUKOM (CTOCOBHO TPETHOTO 3asBHUKA AISIIBHICTD 3
Harsiay Oyna posnoudara 16 rpyaas 2005 poky ). Tpetiit 3asiBHUK
TaKOX JISB SK WICH HaIMIA0BOi paJy JBOX KOMITaHii-3asBHUKIB
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12.

13.
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HAa Yac pO3MVISAY ChOpaBd. Y XOAi IUX il KOMYHIKallii Mix
YEeTBEPTUM 3asfBHUKOM 1 ocobamu, ™m0 nepedyBaloTh Iif
CHOCTEPEKEHHM, OyJIM TAEMHO NEPEXOIJIeHI 1 IPOCITyXaHi.
3axonu CIOCTEpPEeXKEHHS Oa3yBaJMCs Ha PIMICHHSIX MPO BUAAUY
JI03BOJTY, BUJAHUX a00 TMPOKYpOpOM (COPOK UYOTHUPH J03BOJHU
IIOI0 TPUXOBAHUX CIIOCTEPE)KEHb Ta 3allUTIB Ha Mepeaady
JaHWX ), a00 CYIICI0 JOCYOBOTO PO3CIIiIyBaHHS (ABALATH OIHH
JIO3BUI Ha Ta€MHE INPOCIYXOBYBAaHHS DPO3MOB 1 TEpPEXOIICHHS
KOMYHIKaIii).

PimenHs mnpo Buaady [103BONY, BUAaHi (PI3SHUMH) CYIIIMHU
JIOCYIOBOTO PO3CIiAyBaHHs, Nepeadavany 3arajibHi MiJCTaBH, Ha
SKHMX CyIJl BBaXKaJH, 110 HEOOXi/JHE TaEMHE CHOCTepexeHHs. Sk
OpUKIaA, OfHa mijactaBa 3asHavyae: «Cynas o3HaiioMuBCS 3
MaTepiajlaMH, 310paHHMH TIij] Yac KPUMIHAIBHOTO MPOBAIKCHHSI,
1 IepeKOHaHMH, 1110 3asiBa IPOKypopa BUIpaBiaHa. KpumiHaibHO-
IpoLeCyaIbHUI KOJIEKC /103BOJIsiE 30UpaTu JOKa3U 3a JOIIOMOTIO0
TAEMHOTO  CIIOCTEpPEXEeHHsA. bepyunm 110 yBaru TSDKKICTh
IPaBONOPYILEHHS, IHTEPECH 3aXUCTY MPaBOMOPAIKY Ta TOH (akKT,
mo 30ip [0Ka3iB IHIIMMHU IpolecyaJbHUMHU 3acobamu abo
HEMOXJIMBUM a00 o0COOJIMBO CKJIQJAHHWHM, TO, B I1HTEpecax
3'sICyBaHHS IpaBJH, 3asBa € LIJKOM BHUIIPABAAHOIO 1 3aKOHHOIO.»
[Hmn oOrpyHTYBaHHS CyAJIB MOIEPEIHHOTO CHIACTBA BKIIIOYAIN
3MIHU Ti€l caMoi peAaxiiii, 1HOMI TAKOXK BKJIIOYAIOUYM TOCHIIAHHS
TaKMX, SIK «KOJIM JEpXaBHI CIIy:KOOBIIl 3JIOBXKHBAIOTh CBOIM
CTaHOBHMILIEM, 1I€ IIKOAMTH iXHIH JOBIpl B OYax CyCHUIbCTBA 1
3aBa€ MIKOAM peIryTamii JepKaBH» 1 «3JI0YUH HAJICKHUTHh 0
KaTeropii MpaBoOMOpPYIIEHb, IO BIAHOCITHCS O MOCATOBHX.
BpaxoByrouw, 110 ... IIel BHJ 3I0YMHY Ba)KKO BHSBHTH 1 IOBECTH,
1 [Takli 37M0YMHM]| NEPEelIKO/PKAIOTh 3aKOHHUM IIpaBaM yCix
mroneit». PimeHHs BIAMOBIIHUX MPOKYPOPIB HE MICTUIIM >KOJHHUX
OOI'PYHTYBaHb.

OxpiM  3axoliB  CIIOCTEpEXEHHS, i dYac JIOCYIOBOIO
pO3CiiilyBaHHA BUHHMKAIU pPI3HOMAHITHI 3alUTH, IEPEBIPKH,
oOmryku BaomMa Ta odici; 3aMOBISUTUCS E€KCHEepTHI (CymoBi)
BUCHOBKH, TIOJIaBAINCS 3alUTH IOJO JOKYMEHTIB pI3HUM
ocobaM, a OTpUMaHI Marepiaqu po3misinanuca. Y mepion 3 3
#oBTHS 2006 poky mo 12 mucromaga 2007 poky Oyao OmUTaHO
202 ocobu (CBiAKIB Ta MiJO3pIOBaHMX), MAEAKHMX 3 HHUX
HeogHopa3oBo. Y mepion 3 17 6epe3ns 2008 poky no 24 Gepe3Hs
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2008 poky mpokyparypa 3ampocuia 3asBHUKIB O3HAWOMHTHCS 3
KOIiSIMU ~ KpuMiHanmpHOi cmpaBu  (pazom 13 191  Tomom).
[IpencraBHUKM 3asBHUKIB MOJANU Pi3HI 3asBU CTOCOBHO 4Yacy,
HEOOXiTHOTO JUIsl JOCHIDKEHHS JOKYMEHTIB - B IIECTH JO
necsatu MicsauiB. Hakazom IenepanpHoi mpokyparypu Binm 13
TpaBHs 2008 poky 3asgBHUKM oTpuMaiu A0 3 juctomaga 2008
POKy 03Bl HAa JOCHiIKEHHS KPUMIHANBHOI CIIpaBH. IxHi
IPEICTaBHUKU (KpIM a/JBOKaTa IEpIIOro 3asBHUKA) NOJAJIN JI0
['eHepanbHOI MPOKYypaTypu NpPOXaHHS BWIYYHUTH Marepiaid, Ha
K1 OOBUHYBaYeHHS HE Ma€ HaMmipy MOCUJIATUCSA Y KPUMIHAIbHIN
crpaBi, 1 BKa3aTH, sKI JOKa3W MalTh Ha METi JIOBECTH
oOBMHYBaueHHSi 1 Ha mifacTaBl skux (akriB. [eHepaibHa
OpoKyparypa BiAXWIMIA I TPOXaHHS, MOSACHUBILM, IO
3agBHMKaM Oylo HaJaHO Bci Marepianu, 3i0paHi mijg  4ac
JIOCY0BOTO pO3CIiAyBaHHs, 100 BOHM MOIVIM OL[IHHUTH, SKHUN
Marepiaj € JOPEYHUM 3 TOUKU 30py IIPaB 3aXUCTY.

14. Tlin wac nocymoBoro posciimyBanHs 25 BepecHs 2005 poky
JOpyruil 3asBHUK BUSBUB y CBOEMY KaOiHeTI HpUCTpii
cnocrepexenHs. 3 »xoBTHA 2006 poky B odgicax TpeTboro
3assBHHKA, PYroi KOMITaHii-3aBHUKA Ta MEPIIOTO 3assBHUKA OyITn
npoBeneHi obmryku, a 20 Bepecus 2007 poxy Oyia0 mpoBEIEHO
O0IIyK B MPUMIIICHH] TEpIIoi KOMMaHii-3asBHUKA. 16 >KOBTHS
2007 poky deTBepTUM 3asBHUK OyB  JOMHUTAHUH  SIK
1703pIOBAHUH.

15. Tak sik 1BO€ 3 OOBMHYBAauY€HUX - YETBEPTUH 3asiBHUK, Tak 1 E.T. -
Oynu uneHamu Piiirikory (€CTOHCBKOTO MapiiaMEHTy) Ha MOMEHT
3aBEPIICHHS] JIOCYJOBOTO  pO3CIiayBaHHS, Oya0 HEOOXiIHO
OTpUMATH 3rofly OLIBIIOCTI WIEHIB MapIaMeHTy, 00 3HIATH IXHIN
IMYHITET 1 Mpex'sBUTH 3BHUHYBAau€HHS NPOTH HHUX. [eHepaibHa
IpOKypaTypa po3nodaia BiANOBiAHY mpouenaypy 12 rpyaas 2008
poky, 1 [TapnamenT nas cBoto 3roay 24 Gepesns 2009 poky.

16. 3aranoMm mocynoBe poO3CIiAyBaHHS TPUBAJIO TPU 3 IOJOBHHOIO
poku 1 3akinumiocs 31 Gepesns 2009 poky, ko 0OBUHYBaYE€HHS
NPOTHU 3assBHUKIB OyII0 MOaHo /10 cyAy nepiioi inctanuii. XKomen
13 3asBHUKIB HE CTBEP/KYBaB, 110 Oynu mepiogn Oe3aisIbHOCTI
a00 1HIIMX 3HAYHUX MEepepB y AOCYI0BOMY PO3CIi yBaHHI.

3. Po3enso cnpasu 6 Xap 'toncbkomy paioHHOMY €Yol
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17.3 tpaBua 2009 poxy pailoHHUIl cyn Xap'lo 3aciyxaB CIpaBy B
JIOMY 3a JIeB'SHOCTO JBa ciyxaHHA. IIporarom nporo yacy Oyino
3aCIyXaHO YHCIEHHUX CBIJIKIB: BICIMZIECAT CBiJKIB, 3aIpOIIEHHX
MPOKYPOPOM, TBAAISTH BiCIM CBiJIKIB, SKUX BUMaraB 3aXHCT, 1 IBOX
JFONEH, SIKMX CyIl BUKIJIMKaB sIK ekcrieptiB. Y TpaBHi 2009 poky Oynu
3alUTaHOBaHI JIaTW CiIyXaHb: y Jucronani ta rpyaai 2009 poky, y
CiuHi, JIIOTOMY, KBiTHi, TpaBHi Ta 4epBHi 2010 poky. Hactynni nartu
Oynu 3arutanoBaHi Ha rotuit 2010 poky (y BepecHi Ta »oBTHI 2010
poky), Ha uepBeHb 2010 poky (y rpyani 2010 Ta nmroToMy Ta KBiTHI
2011 poky), Ha kBiTeHb 2011 poky (y »KOBTHI, JIUCTOMA/I Ta TPYIHI
2011 poky), na nucroman 2011 poky (ans nmar y rpyaai 2011 Tta
CiyHi, JIOTOMY, KBiTHI Ta TpaBHi 2012 poky), y rpyaai 2011 poky
(s mar y ciyni ta moromy 2012 poky) ta Ha motuit 2012 poky
(mms pmar y Oepesni 2012 poky). Ha mnpoxanHs nmeskux
NPEACTaBHUKIB CIIyXaHHs HE IUIaHYBaJI0Cs MPOBOAUTH OUIbIIE TPHOX
pa3iB Ha TwxiaeHb. Cyq TakoX B34B /0 yBarM MOOaKaHHS
NpPEACTaBHUKIB MpO Te, 1100 CIyxaHHs He Oyl 3ariaHOBaHi
3aHAATO JaJeKo, OCKUIbKM BOHM OJHOYAcHO Oylu 3ajaydeHi a0
IHIIMX KpUMIHAJIBHUX NPOBAUKEHb 1 TOMY HE 3aBXKIU Malld
MOJKJIMBICTh OyTH MpUCYTHIMU. HanpuKiHIll KO)KHOTO JIHS CIyXaHHS,
3 ypaxyBaHHSIM JI0Ka3iB, SIKI OBUHHI OyTH PO3MISIHYTI HACTYITHOTO
JIHSI, Cyll BU3HAYMB, IKMW 3 OOBUHYBAYEHUX Ta IXHIX MPEACTaBHUKIB
NOBUHEH 3'ABUTHCA N0 Cyny HactynHoro nHsA. lLle no3Bonmio
ocobam, K1 He Oy/iM 3aIliKaBJIeHI B TaKUX JOKa3aX, HE BiJBIAyBaTH
KOHKpETHE ciyXaHHs. [HOml ciyxaHHS TOBHMHHI Oyau Oytu
MepeHeceHl 4epe3 XBopoOy a0o BHACHIOK IHIIMX OCOOMCTHUX
00cTaBUH OOBMHYBAY€HOTO0 a00 iX MpPEACTAaBHHUKIB. Y JHCTOMAIl
2009 poky cyz 3ayBaXkHB, IO ICHY€E PU3HK TOTO, 110 PO3IJIS CIIPaBU
MOXKE€ 3alHATU 3aHajaTo Oararo 4yacy, 1 BUpIIWIa, IO KUIBKICTb
CBIJKIB, SIKI OyAyTh BHCIYXOBYBAaTHCSl WIO/AHS, IOBUHHA OyTH
301JIbILIEHA.

18. Byno mogaHo 3asBy Mpo BUAUIECHHS CIpaBH NEPIIOTO 3asBHUKA BiJ
CIpaBU TMPOTH JBOX IHIIMX OOBMHYBAau€HHX, ajie IMPEICTaBHUKH
JPYTOro 1 YeTBEpTOro 3asBHUKIB 3allepeyumiiv, 1100 crpaBa Mepiioro
3asgBHMKA Oyla BHJUIEHA TaKUM YMHOM. BOHU CTBepmKyBajiH, IO
crpaBu OylIM TICHO MOB'I3aHI MK CO0OIO, 1 CTBEpAXKYBaJH, IO
BIJJIJICHHS CHpaB MEpeIIKOo/PKaTUME IpaBaM CTOpIH 3aXUCTY 1
OJTHOYACHO 3MYIIyBaTHUME X BiJBiAyBaTH 1HIII MapajesibHi CIpaBu.
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Cyn BiOXWiHMB 3asBy NpO BHUJAUJICHHA CIpPaBU, MOCHJIAIOYHUCH Ha
HEOOXiIHICTh TapaHTyBaTH NpaBa IHIIUX OOBUHYBAUCHHUX HA 3aXHCT.
Pimennsam Bix 19 wepBHs 2012 poky Xap'IoHCbKHI pallOHHUI CyI
BUIIPAB/aB 3asSBHUKIB Y OOBUHYBAauUCHHSX MPOTH HUX. [IpoBapKkeHHs
y CyAi nepuoi iHCTaHIii TPUBAIO MPHOIN3HO TPU POKH 1 TPH MICSILI.
Cya BCTaHOBHUB, 110 TAEMHE CIIOCTEPEKECHHS 0YyJI0 HE3aKOHHHM, 1 10
BCl  JIoKa3u, 3i0paHi 3aBASKKA  Takid  JisutbHOCTI,  Oynn
HEJIOYCTUMUMH. Y HbOMY He OYyJI0 pO3IIISIHYTO MUTAHHS MPO T€, YH
Oy [T03BOJIM HAa Ta€EMHE CIIOCTEPEKECHHS Yy CIpaBi JOCTaTHBO
OOrpyHTOBaHHMM Ha MOMEHT X BUJayi.

4. I[Iposadowcenns 6 anenayitinomy cyoi

20.

21.

['enepanbHa mpokyparypa 3BepHYNacs 10 amnessiiiHoro cyay 4
mumas 2012 poky. 30kpema, BOHa OCKapKWIIa TMO3HUIII0 Cyly TepIiol
IHCTAHIIIT 1010 3aKOHHOCTI MisITLHOCTI HATJISTY.

13 s 2012 poky TanmiHHCEKHIA aneNsiitHAN Cy/] 3aIpOIIOHYBaB
3asBHUKaM IOBIJIOMUTH MPO BIAMOBIAHI JaTH B YKOBTHI, JIUCTOMAI]
ta rpyaHi 2012 poky, mo0 MokHa Oyno 3ariaHyBaTH MPOBEIACHHS
cinyxadb. OCKIIBKM 3 JaT, 3alpONOHOBAaHUX IpeJCTaBHUKAMU
3asIBHUKIB, HE BJAJOCid 3HAWTU JaTW, OpPUJATHI Ui BCIX, CYJI
3alpornoHyBaB iM 3ampornoHyBatd HOBI jgatu Ha 2013 pik.
ATNenamiiHui CyJl TaKoXK 3a0BOJILHUB KJIOMOTAHHS MTPOKYypopa mpo
Hepenia] 3aKOHHOCTI 3aXO/iB TA€EMHOTO CIOCTEepekeHHs. BiH
3BepHYBCA 3  MPOXaHHAM  HajAicaaTH  HoMy  Marepiaiu
CIOCTEPEKEHHS, BKJIIOYAIOUM BCl PIIEHHS CYAJIB NMPOKYpaTypu Ta
CYIZIIB  JTOCYAOBOTO DPO3CIiAyBaHHS, SIKI JIO3BOJWJIM Ta€eMHE
CIIOCTEPEKEHHH.

22. AnensuiifHuii Cyq BU3HAB 3asBHHKIB BUHHUM pilieHHsIM Bix 19

yepBHs 2013 poky. [licns po3misaay matepianiB COCTEPEKEHHS, CY/
BCTaHOBUB, 110 3asiBH IPOKYPOPIB PO HAJaHHA J103BOJYy HA TaEMHE
CIIOCTEPEXKEHHST MICTHIIM JOCTaTHRO 1HGOpMaIii A7  OI[iHKK
HeoOximHocTI Takoi aAismbHOCTi. Cyn BBaXkaB, IO AISIBHICTH 3
HarvIsiy 3a 3aKOHOM Oyjla 3aKOHHOIO, 1 JOKa3W, OTPUMaHl TaKUM
yuHOM, Oynu mnpuitHATHUMH. [Ipu 3acykeHHI mepiioi Ta Apyroi
KOMITaH1i-3asBHUKIB Cy/ MocuiaBcs Ha ctartio 14 KpuminambHOTrO
KOJIEKCY (IUB. MyHKT 56 HWKYE) 1 BCTAHOBUB, IO TPETIM 3asBHHUK
JIISIB B THTEpECaxX IBOX KOMIIAHIM.
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5. Ilposaodowcenns y Bepxoernomy cyoi

23.Y mepiog 3 17 nmo 19 numas 2013 poky BCi 3assBHUKHU TMOJATH
KacalliifHi CKapry 3 MUTaHb Mpasa 10 BepxoBHOTO Cyxy.

24.17 rpynus 2013 poky BepxoBuuit Cyn npuiiHSB KacaliiHy CKapry.
22 ciunsa 2014 poky BiH maB cropoHaMm TepMmiH 19 Gepesns 2014
POKYy I NOAAHHS CBOIX 3ayBakeHb. TMM yacoMm BepxoBHHI Cyn
3BEpHYBCS 3 MPOXAHHSIM HAJICIIaTH Marepialiu criocrepekeHHs. 10
kBiTHs 2014 poxy Oyno BupimieHo, IO chpaBa Oyne mepeaaHa Ha
po3msn Konerii 3 KpuMiHanmbHUX crpaB BepxoBHoro Cymy vy
TIOBHOMY 1i cKIaziil, i cropoHam Oyio HafaHO JONATKOBHi TepMiH 28
TpaBHs 2014 poky il MOAaHHS CBOIX 3ayBa)KEHb.

! Bepxosumii ([lepxapunii) Cyn EcTomii 3milicHIO€ IIpaBOCYAIS y CKIami KOIETid 3
UBUIGHUX, aIMiHICTPAaTUBHUX Ta KPUMIHAJIBHUX CIIPaB, a TaKOX y CKJIami KOJeTii 3
KOHCTUTYHIHHOTO HarsiIy Ta IUIEHyMY. PilleHHs mpo MpUHHATTS CHpaB OO HPOBAKECHHS
BUHOCHTBCSI KOJIETI€I0, IO CKIAIAEThCS 3 HE MEHIIE TPphoxX cyaniB. CripaBa mpuiMaeThCs
JI0 TIPOBA/DKEHHS, SKIIO NMPOBA/LKECHHS BHUMarae xo4da O oxuH nepkaBHHN cynns. [IntanHs
Npo TMPUUHATTA abo MPO BiAMOBY B MPUIHATTI CIIPaBU 10 IPOBAPKEHHS BUPIIIYETHCS
nocraHoBoto cyay. Jusd po3musiny KacaliiHMX —cKapr, 3asB IIpo  Ieperi]  3a
HOBOBHUSIBJICHUMH OOCTaBUHAMH B CY[l yTBOPEHI KoJjerii B IUBUIBHUX, KPUMIHAIBHUX Ta
aJIMiHICTpaTHBHUX cripaBax. PoOoTOl0 KoJerii kepye rojoBa BianoBigHoi kouserii. [onoBy i
CKJIaJl CYJJOBUX KOJIETiil MPU3HAYAIOThCS IUICHYMOM Cy/y 3a MPOIO3MIIEI0 TOJIOBU cyny. Y
pa3i motpedu rojyoBa Kouserii Mae MpaBo TUMYACOBO 3aJyYHTH 1O POOOTH CBOEI KoJjeril
CYIIIB 3 IHIIMX CYIOBHX Kouerii. Kojeris, o CKiIagaeThCcs SK MIHIMYM 3 TPBOX CYIIIB,
PO3IIIAIAE CYNOBI CIIPABU MPOTATOM CTPOKY, Nepe0aueHOro 3aKOHAMH MO MPOBAKCHHS.
Skmo mpu po3mIAAl cripaBU cepel CYIIIB KOJeTii BHHUKAOTh MPUHIIAIIOBI pO30DKHOCTI 3
MPUBO/LY 3aCTOCYBaHHS 3aKOHY a00 Cyai, sIKi po3IIAIalOTh CIIPaBy BU3HAIOTh 32 HEOOXIiTHE
3MIHMTH KOJIMIITHIO MO3MIIIIO KOJIETii B YaCTHHI 3aCTOCYBaHHS 3aKOHY, CIIpaBa IepelaeThCs
Ha pO3IVIsA]] KOJIETil y TIOBHOMY CKJIaJi (110 TOBHOTO CKJIay KOJIeTii BXOAATh YCi cyasi TaHol
koserii). SIKmio koseris 'y TNOBHOMY CKJaJi Wi Yac poO3DISLy CIpaBd BBaXae
OOIPYHTOBaHMM 3alHATH LIOJO TIyMAueHHs 3aKOHY IHIIY IPaBOBY MO3HUIIIO, BIIMIHHY Bil
no3unii Oyab-gKoi iHIIO1 KoJerii cyny B i1 OCTAaHHBOMY pIIlIEHHI 10 TOMY CaMOMY ITHTaHHIO,
TO Cy/lOBa KOJIETisl 3aJIMINAE CIpaBy O0€3 PO3MISAY 1 CBOEKO YXBAJOKO IEpenae Horo Ha
po3mIsAA crenianbHOI CHiUIBHOI Konerii. SIKImo mif 9ac po3misaay CyIoBOi CIpaBH KOJETis
NPUXOIUTH 1O BHCHOBKY, IO 3aKOH a00 IHIIMHA NpaBOBUI aKT, SKUH MiIsrae
3aCTOCYBaHHIO, cynepeunTb KoHcruTywii, med 3akoH abo IHIIMH IpaBOBHI aKT He
3aCTOCOBYETBCS 1 38 HEOOXITHOCTI KOJIETisl CBOEIO yXBAJIOIO 3yNUHSE MPOBAKCHHS Yy Wil
cnpasi. CripaBa HampaBisETHCS YXBaJOK IS BUPIMICHHS B KOJETiF0 KOHCTUTYLIHHOTO
HASAY 1 AU B3SATTSA IO BijoMa KaHIUIepy rocTumii, Piiirikory i MiHicTEepCTBY FOCTHUIIIIL.
Pimenns BepxoBHoro cyay € ocraro4yHuM 1 HOro He MOXHA OCKAapKHTH. SIKIIo
BHYTPIIIHBOAEP)KaBHI MOXXJIMBOCTI JUIS BUPINICHHA IOPHIMYHOTO CIIOPY BHYEPIIAHO, TO
ocoba MOXe 3BEpHYTHUCSI 3 OKPEMOIO CKapro 10 €BpOIEHChKOro cyay 3 MpaB JIFOIHHU.
Cyn, mo 3uaxonuTbes y @paniii, y micti CtpacOypr, MoXke BCTAaHOBHUTH, YH ITOPYITYBAIHCh
JIep’KaBOI0 OCHOBHI TIpaBa JIIOAWHH, aje pileHHs cyny EcToHii BiH ckacyBaTH HE MOXe.
Cyn €sporeiicekoro Coro3y, mo 3HaxonuThes B JIFokceMOyp3i, mepeBipsie 3acTOCYBaHHS
npaBa €Bpomneiicbkoro Coro3y, HAMPUKIAA, e Cya MepeBipse, Y1 BUKOHYE JepKaBa-waieH
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30 yepBHs 2014 poxy BepxoBHMIA Cyq yXBajJWB CBO€ PIIICHHS Y
KpUMiHaJbHIA crpaBi 3asBHUKIB (Ne 3-1-1-14-14). Bin BBaxaB
JIOKa3H, 310paHi IUISIXOM TAaEMHOTO CIIOCTEPEKEHHS, JOMYCTUMHMU.
ITo cyTi, BiH MiATBEPIUB 3aCy/)KEHHS 3asBHUKIB.

B. llo3uuis BepxoBuoro Cyny

1. Tpusanicme nposadicenHs

26.

217.

28.

Omintoroun, yu Oyna TpHUBAIICTh MPOBAHKEHHS PO3YMHOIO,
BepxoBHuil cyq nocunaBcs Ha KpuTepii, BCTAHOBJIEHI Yy MPAKTHUII
Cyny.

o crocyernes nepiony, skui ciiij Opatu A0 yBaru, BepxoBHuii cyn
BB)XaB, IO BIAMOBIIHUN Iepio HEe OOOB'SI3KOBO TMOYABCS 3 JIaTH,
KOJIM Oy BXKUTI MepIli KPOKH Yy KPHUMiHAJIBHOMY IPOBADKEHHI, a,
CKOpimie, KOJMM  3asABHUKIB  MOXHAa  BBaXaTH  CyO'€KTOM
"oOBMHYBaueHH:'", a00 KOJIM BOHU Oy/iH B i1HIIOMY BHUIAJKY iCTOTHO
MOCTPXIATUMU BIJl i, 3AIHCHEHMX OpraHamMH MPOKypaTypH.
BepxoBHuil cyn He MOTOAMBCS 3 THUM, IO BIAMOBIIHUIA MEPIOA CIIIJT
oOumCiIOBaTH 3 J1aTH, KOJIM TepIia JIsJIBHICTD  TA€EMHOTO
CIIOCTEPEKEeHHsI Oysia 37iiCHEHa CTOCOBHO 3asBHHKIB. lle Takox
CTOCYBAJIOCS TPETHOTO 3asBHUKA Ta KOMIIAHIW-3asBHUKIB, SKI
BKa3yBaJly, 10 JIaTa IOYaTKy 3aXO/IiB CIIOCTEPEIKEHHS, IO MOYaIach
3 2 BepecHsa 2004 poKy CTOCOBHO TPEThOTO 3asBHHKA B PI3HUX
KpUMIHAJIbHUX TPOBA/DKEHHSX, SKI Mi3HIIMIE Oyld NPUIHHEHI,
NOBHMHHA PO3MIISAZATUCH SIK BIAMPABHY TOUKY (IMB. IyHKT § BHILE).

V 3B'3Ky 3 1uM BepxoBHuU cyq BBaxkaB, 1110 MOYATOK BiAMOBIAHOTO
nepioay 4yacy Mae OyTH BU3HAYEHUN TakuM yuHOM: 25 BepecHs 2005
pPOKYy [UIs Jpyroro 3asiBHHKa (KOJIM BIiH BHUSBUB TPHUCTPii
CHIOCTEpeXKEHHsI Y cBoeMy KkaOiHeri); 3 sxoBTHA 2006 poky ams
HepuIoro 3asiBHUKa (Koiu Horo odic OyB oOurykaHuit); 3 »KOBTHS
2006 poky Ui Ipyroi KOMIIaHii-3asBHHKa Ta TPEThOTO 3asBHUKA
CTOCOBHO TI€BHMX 3JOYMHHMX MOAIM (koau Oyino oOmIykaHo
NPUMIIIEHHS] KOMIIaHii, BKJIIOYa0uu o¢ic TPeThOro 3asBHUKA); 20
BepecHss 2007 poky Juis HeplIoi KOMIaHii-3asBHUKAa Ta TPETHOTO
3asBHMKA CTOCOBHO IHIIMX 3JI0YMHHUX IHIMJEHTIB (Koiu Oyio
MPOBEJEHO OOLIYK y MpHUMIlIeHHI KommaHii); Ta 16 >xoBTHsS 2007

000B'sI3KM, IO BUIUIMBAIOTH 3 IpaBa €Bpomeiicbkoro Coro3y (TyT i Hajmami KOMEHTapi
aBTOPIB MEpeKIIay).
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POKYy Ui YETBEpTOro 3asBHMKA (KOMM HOro JOMUTANIU SIK
1103PIOBAHOTO).

Posrsim cripaBu 3akiHumBess 30 uepBHs 2014 poky, koiau Oyio
yXBaJIeHO 1 CTano ocrarouyHuM pimeHHs BepxoBnoro Cymy. Lle
03Ha4ajio, 10 KpUMiHAJIbHE IMPOBA/KCHHS TPUBAIO: BICIM POKIB,
JIeB'SITh MICALIB 1 I'ATh JHIB CTOCOBHO JIPYroro 3asBHUKA; CIM POKIB,
BiCIM MICSIIIB 1 JBAAISTH BICIM JHIB CTOCOBHO IEPIIOTO 3asBHHKA,
JPyTroi KOMITaHii-3asBHUKA Ta TPETHOTO 3asiBHUKA (CTOCOBHO JIESKHUX
3JIOYMHHUX TIOJiH); TIICTh POKIB, JEB'ATh MICSIIB Ta OJUHAALSATH
JIHIB CTOCOBHO IEPIIOi KOMIaHIi-3asBHUKA Ta TPEThOIO 3asBHUKA
(CTOCOBHO IHIIMX 3JIOYMHHUX I1HIMJEHTIB); 1 IIICTh POKIiB, BiCiM
MICSIIIB 1 JBaILATh O/IMH JIEHb CTOCOBHO YETBEPTOI'O 3asBHUKA.
OuiHroroun, 4y OyJ0 MPOBA/PKEHHS HAATO TpUBAIUM, BepXoBHuUi
CyJl IIO-TIepIlie 3a3Ha4uB, 110 crpaBa Oyja JOCUTh CKJIAJHOIO 3 TOUKH
30py mpaBa 1 JyXXe CKJIAJIHOIO 3 TOUKU 30pY JOKa3yBaHHS. [leB'Th
oci6 Oynu oOBHHYBauy€Hi, ABO€ 3 AKHX OyJIW 4YICHAMU MapIaMEHTY,
IMyHITET SKUX OyB 3HATHH (AUB. MyHKT 15 Buiue). g BUMHEHHS
3JI04MHIB BUKOPUCTOBYBAJIMCSA CKJIQJHI CXEMH, a JisJIbHICTh
OoOBHMHYBau€HOro nepeadavasa BUCOKMM piBeHb 3MoBH. lLle
YCKJIaJHWIO 30MpaHHS J0Ka3iB CTOCOBHO 3JI0YMHIB, a aHall3
(HempsiIMUX) J0Ka3iB BUMaraB Oararo yacy. YuCleHHI CBIIKM Oynu
3aciyxaHl M 4ac JOCYIOBOTO pO3CIiAyBaHHS Ta B Cyal (AMB.
nyHkTH 13 1 17 Buie). Po3mian y cyai nepinoi iHCTaHI[T NOTATHYIO0
3a co0O0I0 CIIyXaHHS TPOTATOM JIEB'SSHOCTA JBOX JHIB, 1 II€ TaKOX
CBIJTYMJIO TIPO T€, CKIJIBKU MUTAaHb HEOOXITHO BUPIIIUTH 1 HACKUTBKH
CKJIQJIHUMHU OYJH 111 MIUTAHHSL.

[To-npyre, BepxoBHuii cyn 3asBUB, 110 HE OyJI0 3aTPUMOK IIiJ 4ac
JOCYIOBOTO  PO3CIITyBaHHS Ta CYJOBOTO pPO3IISAY  CIPAaBH.
HaroMicTh Cynmu HIKYMX 1HCTAHI[IA HaMarajwcs TapaHTyBaTH, IO
NPOBA/DKCHHST HE TpHWBaTHME HAATO TpuBaimmid dYac. Jleska
npolelypHa THYUYKICTh Oyfa BTpaue€Ha BHACHIJOK TOTO, IO CYA
NepuIoi 1HCTAHIIT JO3BOJIMB OOBUHYBAUYCHOMY, SIKOTO O€3M10CepeIHBO
HE CTOCYBQJIMCh KOHKPETHI MUTaHHA Ta J0Ka3u, OyTH BiJCYTHIM Ha
ciyxaHHsX (AuB. MyHKT 17 Buiie). BogHoyac 11e mOM'SIKIIMIIO BILTUB
NPOBa/DKEHHSI Ha OOBMHYBAu€HOIo i TOMy Horo Oyiio BHITpaBIaHo.
BepxoBHuii cya BU3HaB, 110 OpraHi3alis CyI0BUX 3acijaHb y MepiIii
iHCTaHLIi (He IUTaHyBaHHS CIlyXaHb Ha JIOCTaTHBO BEJIMKiM dac
Hamepel 1 He NPUUHATTA pIMIEHHS MPO MNpOoIecyalbHI MUTAHHS
JOCUTh [JOBTHM 4Yac, IO JO3BOJHMJIO TPUBANI CYIEPEUKH MIXK
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CTOpPOHaMHM), OOCST 1 CTPYKTypa KPHMIiHAJbHOI CHpaBU 1 MONAHHS
3asiBU PO OOBUHYBAYCHHS (L0 CIIPHYMHUIIO 32 COO0I0 HEMOTpiOHE
MOBTOPEHHA 1 CTPYKTypa SKOro Oyia MEeBHOIO MIpOI0 HEJIOTIYHOIO)
MOXe€ JOJaTH J0 TPUBAJIOCTI MpoBaJkeHHI0. [IpoTe cyn 3a3Hauus,
IO TPEACTaBHUKM 3aXHUCTy BHCTYNWIM TPOTH  3a37alieriIb
CIUIAHOBAaHUX CIyXaHb, 1 B IbOMY BiJHOIICHHI BOHH TaKOXX MOBUHHI
BBA)XAaTHCS BIAMOBITAIFHUMH. binblne Toro, xo4a OOBHHYBauCHHS
Moriio 6 OyTH OOIpYHTOBAaHHUM JUISI TOTO, MO0 BHUIYYUTH YACTUHY
Marepiaiy 3 KpUMiHAJIbHOI cripaBu, BepXoBHUIA Cyn TaKkoX BBaX<aB,
10 MpPEJCTaBHUKMU 3aXUCTy, a He OOBUHYBAuCHHs, IIOBUHHI
BUpINIYBaTH, YU € JeAKl JOKa3u B KpPUMIHAJIbHIA cCHpasi
aKTyaJIbHUMH 3 TOYKM 30py 3axucry. IloganHa 3asBu 1po
OOBHMHYBau€HHs TaKOX He 3aBaxkajno mpaBy Ha 3axucT. llo
CTOCYETbCSI BUIUIEHHS KpuMiHanbHOi cnpaBu E.T. Bix pemtu
KPUMIHAJIBHUX IPOBA/KEHb (AMB. MyHKT 79 HMxkue) BepxoBHuii cyn
BBA)XKaB, 10 1I€ CTOCYBAJIOCS JIMIIE OAHOTO 3 OOBHHYBAaY€Hb NPOTHU
TPEThOrO 3asBHHMKA Ta IMEpLIOi KOMIaHii-3asBHMKA, 1 aJBOKar
OCTaHHBOTO HE 3alepedyBaB IPOTH BHIUIEHHS. BignosigHo,
pimeHHs He BUAUIATH cipaBy E.T. 3 pemti npoBakeHHsT HE MOXKHA
BBakatu BumipaBaaHuM. Ha 3axinuenns, BepxoBuuit Cyn Bu3HaB,
o0 Xo4ya IE€BHMH dYac MoxkHa Oyino O BTpaTUTH BHACHIIOK
BUIII€3a3HAYCHUX IHUTaHb, 3arajibHa BTpara 4Yacy Oyja BITHOCHO
HE3HAYHOIO B KOHTEKCTI 3arajibHOT TPUBAJIOCTI MPOBAIKEHHS.

32.Tlo-Tpete, BepxoBHUI cyn BBaxaB, IO 3asBHUKUA HE 3aTATYBAJIA
MpOBa/KEHHA. Y 3B'A3Ky 3 1[MM, BIH 3a3HauuMB, IO BIJ
MPEICTaBHUKIB 3aXMCTy HE MOXKHA OyJ10 O4iKyBaTH, 1110 BoceHu 2012
POKY MONEPEIHBO 3BUIBHATH CBOI Ipadiku A MOXKIMBUX CIyXaHb
o0 anessiiii. Tomy To# (akT, 1mo Ha cTaAll OCKap >KeHHS CITyXaHHS
BIIOYJIHCS JIMIIIE Yepe3 IIICTh MICAIIB MICIsS TOTO, K ameNsIinHuN
CyZl pO3MOYaB IUIaHYBaHHS BIANOBIAHUX JAaT (AMB. MyHKT 21 BuIe)
HE MO)Ke OyTH 3BEepHEHMI MpOTH 3asBHUKIB. He3Baxaroun Ha Te, 1110
3asBHUKM HE MOINIM OyTH 3BHHYBa4€HI 3a Te€, IO CIIyXaHHsS MOBHUHHI
Oynu OyTu ckacoBaHi abo BifKJIaJeHI 4yepe3 iXHI MeIW4YHI Ta iHII
0coOMCTI MPUUMHM (MB. MyHKT 17 BHIIE), TaKi 3aTPUMKH TAKOXK HE
MOXHA BITHECTH Ha PaXyHOK JI0 JI€PXKaBH.

33. BepxoBHMiIl cyn BH3HaB, L0 BIUIMB NPOBAKEHHS Ha 3asBHUKIB,
0e3cyMHIBHO, OyB cepiO3HUM, OCOONUBO 3 OMISAY HA 3HAYHUU
CYCHUIBHUH 1HTEpec y crpasi. Y TOif ke yac CyJ BBaXKaB, 10 OKPIM
JIBOX MICSIIIB 1 JIEB'ATHAIISTH JTHIB, SKi IPYTUW 3asBHUK MPOBIB y
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B'SI3HMII, 1 JBOX JIHIB, KOJIW MEPIIUN 3asBHUK OyB apelITOBaHUM,
3asBHUKM He Oynu 3arpumani. binbme toro, 17 motoro 2010 poky
CyJl TepIoi iHCTaHIiT cKacyBaB 0OMEXEHHS, HaKJIa/IeH1 Ha MepIIoro,
JPYroro i TPeThOrO 3asBHUKIB, II0J0 3a00pOHM 3aJHIIATH Micle
CBOT'O TIPOXKHBAHHSI.

34. Ouinroroun Bci mi oOcraBuHU, BepxoBHUI Cyn BCTaHOBHUB, IO
NPOBADKCHHS, X04a i HaOIMKaeThesl 1O HAAMIPHOI TPUBAJIOCTI, BCE
m1e OyI1o 3/1iliCHEHE MPOTITOM PO3YMHOTO CTPOKY.

2. PeZyJZIOGCZHH}i maemHO2c0 CROCMEPEIHCEHHA

35. BepxoBHHUil cy/ 3ayBaXHB, 1110 TAEMHE CIIOCTEPEKEHHS BTPYUYA€THCS
B NPaBO IPOMAjSH HA MPUBATHICTH i MmO mpuHOUN ultima ratio?
CIIyry€e MeTi 3a0e31eueHHsI MPOMOPIIIHOCTI TAKOTO BTPYYaHHS.

36. Ilorim BepxoBHuii cyn 3BEepHYBCS IO pIIIEHb CYAIB JOCYIOBOTO
pO3CITiIyBaHHS, SIKi JO3BOJIWIH 3/1iHCHIOBaTH Harsi. [lo-niepiie, BiH
3a3Ha4MB, IO 3TiIHO 31 crarrero 145 KpuminaabHO-TIpOIeCyaabHOTO
konekcy (Kriminaalmenetluse seadustik, nagam "KIIK", nuB. myHKT
49 Hk4e) ycl PIIeHHS CYy, BKIIOYAI0uM PIIIEHHs, 10 TO3BOJISIIOTh
JUSUTBHICTD, TOB’SI3aHY 3 TAEMHUM CIOCTEPEKEHHSM, ITOBUHHI OyTH
MoTuBOBaHi. [le o3Havano, mo BiAnoBiHO A0 myHKTy 1 crarti 110
KIIK (muB. myHKT 45 HMK4Ye) pillIEHHS NpPO HAJaHHS JO3BOJIY
NOBHHHI MICTUTH MOTHBH IIOJO0 TOTO, YOMY CYH, SKUH BHIaB
pillleHHs, BU3HAB, L0 ICHY€ BIPOTiJHA IMPHYMHA BBAXAaTH, IO
37104MH OYyJI0 CKO€HO, 1 YoMy 30MpaTH JIOKa3u IHIIMMHU 3aco0aMu
(mpuHUMO ultima ratio) Oyno HEMOXJIMBO a00 OCOOJIMBO CKIIAIHO.
Ile MipkyBaHHS He Moxe OyTH Juie JaekjgaparuBHUM. OpjHaK
HEOOXiZHI ~ MIpPKYBaHHS MOXYTb CHOHUpAaTUCi Ha  3arajbHe
KPUMIHOJIOTIYHE 3HAHHS, HANpUKIa] 3HAHHS TMpPO HPUPOAY
OpraHi3oBaHOi 3JI0YMHHOCTI, BUCOKHUII PiBEHb 3MOBH, 3aJIy4€HOIO y
JAHOMY BHIIAJKY, MepeadauyBaHy BIJCYTHICTh CBIJIKIB, TOTOBHX
JaBaT 3asBH, 1 Tak fami. Y Oyap-SKOMY BHIIAJIKY, apryMEHTaIlis
NOBHMHHA OyTH MOB'A3aHa 3 JOKAa30M Y I[bOMY KOHKPETHOMY BUIAJIKY.
BHacmijok THMYacoBOTO THCKY Ta MOMIJIHMBOTO (hparMeHTapHOTO

2 Ultima ratio (nat., Big mar. — Ultimus — «ocTanHii», «kpaiiHiiiy i nar. — ratio — «pozym»,
«TpuUHAOM», «METOZ») MJOCHIBHO— OCTaHHIM aprymeHT. O3Hadyae OCTaHHIM METOJ
BUpIIIEHHS MPOOJIeMH, OCTaHHIN 3aci6 a60 BHXix MpHu KOHQIIKTI iHTEpeciB, KOJH BCi 1HIII,
OimpII PO3YMHI METOIM BHPINICHHS, Oyl BHUKOPUCTaHI 0e3 OTpPUMaHHS 3aJ0BUIBHHX
pe3yIbTaTIB.
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xapakTepy iH(opmarii, ska Oyna JIOCTynmHa Ha TOW 4Yac, 00OB'SI30K
Ha/aTH NpUYMHA OyB MEHII IIUPOKUM, KOJIHM J03BOJISIIOCS TaEMHE
CHIOCTEPEKEHHS, HDK NPU NPUUHATTI PIMICHHA NP0 3aCyMKEHHS
ocobu.

37.Tlotim BepxoBHuil cyn 3ayBaKuB, IO PIIIEHHS CY[JIiB JOCYIOBOTO
po3ciigyBaHHs (OWB. MYHKT 12 BHIE) HE BUKOHAIM BUMOTY
oOrpyHatyBanHs. [Ipote, BiACyTHICTh apryMmeHTallii He mpu3Bea 10
BIJICYTHOCTI JO3BOJy, a HE O3HAayayja, MO MiSUTBHICTH 3 HAIISAY
3MIACHIOBANIaCs CAaMOBITBHO 1 T03a CYIOBUM KOoHTposiem. lle
MOSICHIOBAJIOCS THUM, IO CIITYMA OpraH HEe MaB KOMIIETEHII]
OILIIHIOBAaTH AaJIeKBAaTHICTh MIpPKyBaHHS cyny. BiH wMaB mpaBo
MOKJIaIaTUCS Ha AMCIO3UTHUBHY YAaCTUHY PIIICHHA MPO JO3BUIbHY
TIisTIbHICTh. TakuM 4YHHOM, HECHPOMOXKHICTh HaJaTH HaJIeXKHI
MiJICTaBH 7S PillIEHHS MPO JI03B1JI HA MPOBEICHHS CIIOCTEPEKEHDb HE
mpu3Beia 10 HEIOMYCTUMOCTI 310paHHX TakMM YHHOM JIOKa3iB.
BepxoBHHI1 cyn BHUCIOBHB JyMKY, II0 HE JIMIIE MiJl Yac eTaiy
CaHKIIIOHYBaHHS MOXK€ OyTH PO3IISIHYTO CYTTEBUI XapaKTep 3aX0/iB
TAEMHOTO crocTepexeHHs. Hacmpaii, He3anekHO BiJ] iICHYBaHHS
MOTIEPE/IHIX PillIeHb, IO JO3BOJISIOTh 3/11HCHEHHS HATTISIY, CYAH, SIKi
MOTIM PO3IVISIAN KPUMIHAJIBHY CIIpaBy, TAaKOX Masld 3000B'sI3aHHS
NepeBipyUTH, Yd OyJIM BUKOHAHI 1ICTOTHI YMOBM YXBAJIEHHS pIIICHb
PO J03BUI HA Yac BUHECEHHS LUX pilIeHb. Y pa3i HeoOXiJTHOCTI,
CyI MODIM O TIOTIM OTOJIOCUTH JOKa3W, OTPUMaHI TaKUM UYUHOM
HEJIONyCTUMUMU. BiacyTHICTH HEOOX1IHOTO OOIPYHTYBaHHS Yy
NEPBUHHOMY PIIlIeHHI TIPO HAaJaHHS JO3BOJY BHUMArajio MpOBEICHHS
MOJIAJIBIIIOTO PO3IVISY 3 OCOOIIMBOIO PETENBHICTIO.

38. lami BepxoBHMIA Cyn 3a3Ha4MB, IO BiH 0€3MOCEPETHHO BHUBYHB
JOKYMEHTH Yy Marepiajax CIOCTEPEXKEHHs, BKIIOYAIOUH 3asiBY
MPOKYpPOpIB TPO HAAAHHS JI03BOJIY Ha 3IIACHEHHS HaryIsy.
Buxoasiun 3 1poro marepianiy, BiH AIMIIIOB BUCHOBKY, 10 (pakTHUHI
YMOBH JUJIsl JI03BOJIY Ha MPOBEICHHS CIIOCTEpEkKEeHHs Oyl BUKOHaH1
HA Yac BHUAAYl pilleHb M0Opo J03BUT. BepxoBuuii cyn OyB
NEepeKOHaHMH, 1110 Ha TOHM yac iCHyBaJla BiporiJHa MpHUYMHa BBaXKaTH,
1110 37I0YMHU OYy/IM BUMHEHI, 1 110 HEMOXJIMBO OyIo 310paTH 10Ka3H B
IHIIMK cnoci6 3as1s nmepeBipku 1iel migo3pu. Ha miarpumMky cBoix
BUCHOBKIB BepxoBHMI cyn mocuiaBcsi Ha XapakTep 3J0YMHIB 1
BHUCOKHUH piBEHb 3MOBH, 1 BBaXKaB, 10 MaJIOWMOBIpHO, 1110 MUCHMOBI
abo eneKTpoHHI J0Ka3u Moriu 6 OyTu 3i0pani, abo IO CBIJIKIB
MOXHa Oyio O 3HANTH, HE PO3MOYMHAIOYH TPOBAKCHHS.
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39. Ilo crocyeTbcs MOTHBIB y PIllIEHHSX MPOKYpaTypu MpO J03BIT HA
3MIACHEHHSI CIIOCTEpE)KEHHsS, BepXoBHUM cCyn 3a3HauuB, IO,
HE3BAXKAIOUHM Ha BUMOTY - Buxonsuw 3 crarti 145 KIIK - mo Taki
pilIEeHHS TaKOX MalTh OyTH OOIPYHTOBaHI, BOHM MICTSATH JIHILE
OlepaTUBHY YacTWHY Ta MipKyBaHHs B3arami. [IoTiM BiH HOBTOpHB
CBOI0O TO3MIII0, BUKJIAAEHY BHINE, CTOCOBHO PIillleHb CYIAi
HOTIEPEHHOTO PO3CIiAYBaHHSA, IO TO3BOJSIE 3/IMCHIOBATH HATIISA.
BepxoBHui#i cyn MIHIIOB BHCHOBKY, II0 YMOBH, BUKJIAJEHI y CTaTTi
110 KIIK, Oynu BUKOHAHI i1 4ac BUAA4i PIillICHb.

40. OckiibKM TpeTiii 3asBHUK MOPYIIMB NHUTaHHS MPO CYMICHICTh
PETYIIOBaHHS TAaeEMHOTO cHocTepeskeHHs 3 KoHcTuTymiero Ta
KonBenuiero, BepxoBHuil cyn - Takok BHUKOHYBaB (yHKIIIT
KOHCTUTYLIHHOTO Cyly - IpoaHallizyBaB peryiroBaHHs KonBeHmii
(oOMekeHHSI IIOAO 3JIOYUHIB Yy BIJHOIIEHHI J0 3 SKUX MOXHA
IPOBOJIUTH TAEMHE CIIOCTEPEXKEHHS, IIPHHIUII ITepe0adyyBaHOCTI Ta
JI03BOJICHY TPHUBAJICTh CIIOCTEPEIKEHHs ). Bylo BCTaHOBIEHO, IO
BIJIMOBIIHE PETYJIIOBaHHS Oyl0 KOHCTUTYLIWHUM. BepxoBHuii cyn
TaKOX JIMIIOB BUCHOBKY, IO 32 KOHKPETHHX OOCTaBMH CIpaBU
TPUBAJICTh 3JIHCHEHHS CIOCTEPEXEHHS CTOCOBHO JPYroro Ta
TPETHOTO 3aABHUKIB HE OyJia HaJITO TPUBAJIOKO.

3. Oxpema oymxa cy00i Kepeanobepea

41. Cyana KepranaOepr 3BepHYBCS 3 BUMOTOIO HAJaTH MiJICTAaBU IS
pillleHb, 110 JI03BOJISIOTh TAEMHE CIOCTepeXeHHs. BiH BCTaHOBUB,
mo BepXxoBHuil cyq 3MiHMB CBOIO MONEPEIHIO MPAKTUKY Ha "AKILO
He Ha 180 rpamgyciB, To Ha 160 rpanyciB", BU3HaBIIM, IO
BIJICYTHICTh apTyMEHTIB Y BIJIOBIJHUX PILICHHAX HE MOxke OyTH
OPUPIBHAHMM /10 BIJACYTHOCTI J03Boiy. Jlo 1bOro pimieHHs
BCTAHOBJIIOBAJIACS MPAKTUKA, BIAMOBIHO JIO SIKOT, 3T1JIHO 31 CTaTTEI0
111 KIIK, mopymenns npuHiumny ultima ratio npu HaJaHHI JO3BOJIB
Ha TaeMHE CIIOCTEPEKEHHS TaKOK HEMHHyYe O3Hayajo, II0
OTpHMaHi JI0Ka3u Oyau HeJoNmycTUMHUMHM. Y Wil crpaBi BepxoBHuit
Cyl pO3pi3HSB «HAJaHHS JIO3BONy Ha 3AIMCHEHHS TaeMHOTO
CIIOCTEPEIKEHHS» 1 «OTPUMAHHs JIOKa3iB 3a JIOMOMOTOK0 3aXOJiB
TAEMHOTO CIIOCTEPEKEHHSA» 1 3asBUB, L0 MOPYLICHHS 3aKOHY IiJl
Yac erarny CaHKI[IOHYBaHHS HE MOXE BIUTMHYTH Ha JIOMYCTHMICTh
JIOKa3iB.
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II. BIOIIOBIJHE  HANIIOHAJIBHE 3AKOHOAABCTBO TA
I[TPAKTHUKA

A. BignoBigne HanioHaJIbHEe 3aKOHOAABCTBO
1. Koncmumyyis Ecmoncokoi Pecnyonixku

42. Crarts 25 Koucturynii Ectoncekoi PecmyOmiku (Eesti Vabariigi
pohiseadus) mepenbauae, M0 KOKEH Ma€ MPaBO Ha BIAIIKOAYBaHHS
MOpaJIbHOT, a TAaKOXX MaTepiaJbHOI IIKOJH, Ky BiH YM BOHA 3a3HAB
yepes He3aKoHHi i1 Oyb-s1Koi ocolu.

2. KpuminanoHo-npoyecyanvbhuii Kooekc
(a) IoJi0:keHHS PO TAEMHE CIIOCTePeKeHHs], sike i€ 10 1 ciuns 2013 poky

43. KIIK, sixuit OyB B cuJjii Ha BIATOBITHUH Yac, nepeadayaB HACTYITHE.

44. BinnoBigHo 10 NyHKTY 4 crarti 9, BTpy4yaHHs y NpUBaTHE Ta
ciMeliHe XUTTS JIOOUHU OyJ0 JO3BOJICHO JIMIIE Y BUMAJAKaX Ta B
nopsiaky nepenbadenux nuM KIIK, 3 Meroro 3amoGiraHHs 3j7104UHY,
3aTpUMaHHs 3JIOYMHI, BCTAHOBJIEHHS ICTUHM B KpUMIHAJIbHIN
crpasi a0o 3a0e3MeueHHs] BAKOHAHHS BUPOKY CYIY.

45. Tlynkr 1 crarti 110 nepeabavyae, mo 30MpaHHS JOKa3iB 3a
JIOTIOMOTOI0  3aXOJIB  CIIOCTEpPEKEHHs  OyJI0  JI03BOJIEHO Yy
KpUMIHQJIBHOMY TPOBA/KEHHI, SKIIO 301p JOKa3iB I1HIIUMHU
MPOIIECYaTbHUMHU JIIMH OYB HEMOXJIMBUM 200 0COOJIMBO CKJIATHUM,
a 00'eKTOM KpUMIHAJIBHOIO MPOBAKEHHS Oya0 KpUMIHAJIbHUM
3JI0YMH TEPIIOTO CTYNEeHsI a00 YMHCHE BUYMHEHUU 3JI0YMH JIPYroro
CTYIEHS, KOJIU 32 HbOTO Nepedavyanocs MokapaHHs Y BUIVISAL TPhOX
POKIB 11030aBIeHHS BOJIi 200 OLIBII CyBOpE MOKapaHHS.

46.Crartss 111 mepenbauama, mo iHpOpMaIls, OTpUMaHa 3aBISKU
TAEMHOMY CIIOCTEPEKEHHIO, € 3aKOHHOIO, SIKIIIO0 BOHA OyiTa OTpIMaHa
i3 IOTpUMaHHSIM BUMOT 3aKOHY.

47.Ilyaxt 3 crarti 112 y noennansi 31 crarrsmu 116, 118 Ta 119
nepezndayana, Mo CyIIsS-I0CYI0BOrO pO3CIiAyBaHHS MOBHHEH OyB
JIO3BOJIUTH  TIPOBEACHHS 3aXOMAiB CIOCTEPEXKEHHS, TaKHX SK
NPUXOBaHE CIOCTEPEXKEHHs 3a MOMTOBUMH abo TenerpadHuMu
NYHKTAaMH, TPOCIYyXOBYBaHHS ab0 MPUXOBAHE CIOCTEPEXKEHHS 3a
NOBIIOMJIEHHAMH a00 1HIIOK 1H(OpMali€lo, M0 TepeaaeThes
IPOMAJICHKOIO  €JIEKTPOHHOIO KOMYHIKALIHHOIO MEpexXer s
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BCTAHOBJICHHS O3HAK 37I04MHY. BinnosinHo no mynkry 1 crarti 114
CyIIsl JTOCYIOBOTO PO3CIHiTyBaHHS MOBHHEH HETraifHO PO3MISHYTH
OOIpYHTOBaHY 3asBy MPOKypopa IMpO HaJaHHS JO3BOJY Ha Ta€EMHE
CIOCTEPEKEHHS 1 MPUHHATH pilIeHHS Npo HalaHHS a0o BIAMOBY B
JI03BOJII HA 3/1IHCHEHHS CLIOCTEPEKEHHSI.

48.Ilynxkr 3 crarri 112 y mnoemnanni 3i crartsmu 115 T1a 117
nependavyana HasABHICTh JO3BOIY TPOKYypopa HEOOXiTHOTO JUIs
TAEMHOTO CIIOCTEPEKCHHS, IPUXOBAHOI TMEPEBIpKM Ta 3aMiHU
npeaMeriB, abo oTpuMaHHS iH(OpMAmii 3 MOBIAOMIIEHb, IO
HEepeIaloThCs Yepe3 3arajibHOAOCTYIIHY €JIeKTPOHHY KOMYHIKALIHHY
MEpEexy.

49. Bumoru, 10 3acTOCOBYIOTBCS [0 IPOLECYalbHUX PpILICHb,
BukiazeHi B crarti 145. Cepen iHmioro, mpoiecyajibHe pillIEHHS
NOBMHHO Oyno OyTd o(OpMIeHO B NHCHbMOBOMY BHIISAI 1
MOTHUBOBAHE.

50. BinnmoBigHo g0 nmyHkTy 1 crarti 228, cTopoHa B KPUMIHAIBLHOMY
NpOBa/DKEHHI, a TakoX ocoba, sKka He Oyna y4yaCHUKOM
OpOBa/UKEHHS, Majld TpaBo 10 CKJIAJaHHA  BiJMOBIIHOTO
OOBUHYBAJIbHOTO aKTy IIOJaTW CKapry /A0 TMpOKypaTypu Ha
npouecyagbHy Jil0 a00 MOCTAaHOBY CJIITYOTO OpraHy, SKIIO BiH a00
BOHA BHSBHWIM, IO TOPYIIEHHS MPOIECYaTbHUX BHUMOT IIiJ[ Yac
3MIMCHEHHS TMpOIeCyalbHUX i ab0 CKJIaJaHHS TMOCTaHOBHU
IpuU3BeNIM J0 TMOpylleHHs Horo mpas (uurimiskaebemenetlus).
BinnoBigHo 10 myHKTY 2 crarti 228, 10 TOro, ik Oylo CKJIaJIeHO
OOBUHYBaJIbHMM aKT, TI X OCOOM Majl MpaBO OCKAPKUTHU 0
['enepanbHOi MpOKypaTypu IMpolecyalbHl [ii YU IOCTaHOBY
POKYypaTypH.

51. IMynkr 1 crarri 230 mepenbauae, 1mo Ha Ail CIIAYOTO Opra”y ado
MPOKYpaTypH, SIKl MOPYLIYIOTh MpaBa OCOOH, a TAKOXK SIKIIO0 0coba
HE 3roflHa 3 TIOCTaHOBOIO [eHepasbHOI TIPOKYpaTypH, siKa
pO3MIsHYNA BIJIOBIIHY CKapry, Taka oco0a BIpaBi MOJATH CKapry
0 CyIAl JOCYIOBOTO PO3CIiAyBaHHS IOBITOBOTO cyz[y3, B

% B Ecronii TpunaHkoBa cymoBa cuctema. IIOBiTOBi i ajMiHicTpaTMBHI Cymu € Cynamu
nepioi iHcraHuii. OKpyXHi CyaM - CyQW APYroi iHCTaHIii, IO PO3INISAAIOTH B MOPSAKY
amersmii cymoBi pimeHHs cyxy mepumroi iHcTaHIii. Bepxosuuii (lep:kaBHUI) Cyn € BUIINM
Cy/ioM, IO TIEpeTiisiaac CylA0oBi akTH B KacariitHoMy mopsaky. OgHouacHo BepxoBHuii cyi,
SK BXKE 3a3Ha4yajiocs BHIIE, BUKOHYE TaKOXK 3aBHAaHHSA KOHCTHTyHiWHOrO Harmsamy. Cyn
He3aJIe)KHUH B CBOIM MISUTBHOCTI 1 3MiHCHIOE mpaBocynas BiamoBimHo g0 KoHctuTymii Ta
3akoHiB. B EcToHii woTmpm moBiToBUX cymy: Xapbiockkui, Bupycekuii, TapTycekuii i
[Tsapuycbkuii. AnmiHicTpatuBHUX cymiB B Ectonii nBa: TauniHHCEKHA aMiHICTpaTHBHUAN
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TEPUTOPIATbHIA FOPUCAMKINT SKOTO OYyI0 BHHECEHO OCKapKyBaHY
MOCTaHOBY a00 31IICHEHO OCKap KyBaHi MpolecyaIbHi Iii.

(b) MoJstokeHHsT PO TAEMHE CIOCTepPeKeHH, sike aie 3 1 ciuns 2013 poxy

52.1 ciuas 2013 poxky TOJOKEHHS KOJHUIIHHOTO 3akoHy IO
crioctepexxeHHs (AuB. MyHKT 54 Hmxue) Oyno o6'eqnano 3 KIIK, a
Tako)X OyI0 BHECEHO 3MiHM [0 pETYIIOBaHHS MPOLEAYpH
MOB1IOMJICHHS TIPO JiSUTBHICTh TAEMHOTO CIIOCTEPEKEHHS.

53. Ilynkt 4 crarti 126-1 nepenbauae, mo iHGopmalis, OTpUMaHa 3a
JIOTIOMOTO0  OTIEPAaTHBHO-PO3IIYKOBUX 3aXOJiB, € JOKa3aMH, SKIIO
miJ 4Yac 3BEPHEHHS 3 KIOMOTAHHSAM IIPO HAJaHHS JO3BONY Ha
NPOBENICHHS OIEPaTHBHO-PO3IIYKOBUX 3aXO/iB, HAJaHHS TaKOTO
JIO3BOJIy Ta 3AIMCHEHHS MHMX 3aXOJiB Oyl0 JOTPUMAHO BHUMOTH
3aKOHY.

3. 3axon npo onepamusHo-po3uLyko8y OisibHiCb

54.Po3nin 18 3akoHy Tpo OMNEpPaTHMBHO-PO3IIYKOBY JISIIbHICTh
(Jalitustegevuse seadus), mo misB gm0 1 ciuas 2013 poky,
BCTAHOBJIIOBAB, 110 TMICs 3/1MCHEHHS OIEpaTUBHO-PO3LIYKOBHX
3axo/iB Oyab-sika 0co0a Moxe mojaTu ckapry (vaie) Ha JisIbHICTb
OTIEPAaTUBHO-PO3IIYKOBOTO B1JIOMCTBA — KEPIBHUKY IIOTO BiJIOMCTBA
a00 B1JMOBIJHOTO BUILECTOSALIOTO B1IOMCTBa, a00 MOAATH CKapry A0
npokyparypu. KoxkeH Mae mpaBo 3BEpHYTHCS 10 CyAy B TOPSJIKY,
BCTAHOBJIEHOMY 3aKOHOM, SIKIIO HOTO mpaBa Ta cBOOOAM Oy
MOpYIIEH] M1 Yac 3/11iCHEHHS ONepaTUBHO-PO3IIYKOBUX 3aXO/1B.

4. 3axkon npo GIOWKOOYBAHHS WKOOU, 3AN00IAHOI 6 KPUMIHAIbHOMY
NPOBAOIHCEHHI

55.1 ciuna 2015 poky HaOyB YMHHOCTI 3aKOH MpO BIIIIKOTYyBaHHS
LIKO/IH, 3amoAisTHOT B KpUMIHAJIBHOMY MIPOBA/IKEHHI1
(Stititeomenetluses tekitatud kahju hiivitamise seadus). Biamosigni
NOJIOKEHHS 3aKOHY Hepe10ayaroTh HaCTyIIHE:

Crarrsa 7. BinmkonyBaHHS IIKOAU He32JI€KHO Bi/l 0CTATOYHOIO
pe3yJabTary KpUMiHAJIBbHOIO MPOBAIKEHHS

cyn i Taprycekmii agmimicTpatuBHHHA cya. OKpyXHHX CyOiB aBa: TaJoTiHHCBKHH 1
TapTychbKuil OKPYXHi CyIH.
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“(1) SAxmo opraH, SKWil 3mIACHIOE MPOBAIPKCHHS, BUHEH Yy MOPYIICHHI
MIPOIIECYaIFHOTO TIpaBa i THM CaMUM 3aBIa€ IITKOAN 0C00i, TO I ocoba Mae mpaBo
BUMaratH BiJIIIKOJyBaHHS Takoi IIKOAM, HE3aJIE)KHO BiJl OCTATOUYHOIO PE3YJIbTaTy
KPUMiHaJIBLHOTO TIPOBAKEHHS, B IKOMY HOMY OyJI0 3aBJaHO IIKOAH.

(2) Opran, 1w 3AIACHIOE  TNPOBAPKCHHS,  3BUIBHIETHCS  BiX
BiJINIOBIJAJIEHOCTI, SIKIIIO BiH JJOBEC, 110 BiH HE BUHECH Y 3aMOIiTHHI IITKOIH.

(3) Sxmo mxoma, 3a3HavdeHe y MiAMyHKTI (1) IBOTO pO3miy, BUKIMKAaHA
IISUTBHICTIO CYIMy, IepkaBa HeEce BigIOBINANBHICT BIATOBIAHO IO 3aKOHY IIPO
JiepKaBHY BiIMOBiTAIBbHICTb.

Crarra 11. BinmkoayBaHnHs MOPaJIbHOI IIKOAU

(2) ®i3uuHa ocoba OTPUMYyE KOMIICHCAII0O 33 MOpaJIFHY IIKOAY Ha
migcTaBi crarti 7 mporo 3akoHY JHIIE B TOMY BHIIAAKY, SKIO: ocoba Oyma
mo30aBiieHa cBOOO/M; BiH 200 BOHA IiIJaBaIUCs KaTyBaHHIM a00 IO BiJHOIICHHIO
110 HUX OyJ0 HeTroACchKke abo Take, M0 MPUHWKYE TiIHICTh MOBOHKEHHS; 3aBJaHO
LIKOAM 11 30POB'I0, MOPYIICHO ii HEOTOPKAHHICTH KUTIa a00 MPUBATHOTO KHUTTS;
MOPYILIEHO KOH(ieHIHHICTh #oro abo ii IMcTyBaHHs; Horo uu i1 4yects abo 1o0pe
iM's OyJI0 MOpyIIEHO B KPMMiHAJIILHOMY HpOBajkeHHI. BuHa 3 Goky oprany, 1o
BeJIe MPOBADKEHHSI, HE € MEePESIyMOBOIO BiIIIKO{YyBaHHS MOPAIBLHOT IIKOIH, SIKIIO
ocoba miagaBanacs KaTyBaHHSAM a00 IO BiJHOIICHHIO 0 Hel Oy/no Heloachke abo
Take, IO NPUHIDKYE TIAHICTH TOBODKEHHS 3 MOPYHICHHSAM MPOIECyallbHOTO
paBa.

(3) BeraHoBiieHO mpaBO Ha BiAIIKOIYBaHHS MOpalbHOI MIKOAW. ['poinoBa
KOMIIEHCAIIiSl TIPUCY/KYETHCS 38 MOPAJIbHY IIKOY B Till Mipi, B siKiii [Taka mikona]
He MoXke OyTH BUIpPAaBICHWH IHIIUMHU 3aco0aMH, Y TOMY YHCIi [0c0o00r0], sika
BH3HA€E MMOMMJIKY 1 BHOaymacs.

Po3ain 23. 3acTocyBaHHA 3aKOHY

(3) Axmmo M 3akoHOM Tiepe0aueHO BiAIIKOAYBAHHS IIKOIH, 32O IisTHOT
B KpPHMiHAJIBHOMY MPOBA/KEHHI, y CHpaBi, fka He mepeadadeHa 3aKOHOM IIPO
BIITKOAYBaHHS IIKOAW, 3aBAaHUX OCO0I JEp)KaBOI 4Yepe3 HECHpPaBeINBe
1o30aBieHHsT CBOOOIH, 11e¥ 3aKOH Ma€ 3BOPOTHIO CHITY.

(4) 3asBa Mpo BiAIIKOAYBaHHS INKOIM, 3a3HAYCHUX Yy YacTuHi (3) IHOTO
3aKoHy, TONAETBCA O MPOKypaTypu ado OpraHy, SKHi 3IIACHIOE I03aCyI0BE
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NPOBa/PKeHHS.  3asBa NONAEThCI Yy  CTPOK, BcraHoBineHunit  Konekcom
aIMIHICTPAaTUBHOIO CYJIOYMHCTBA, LIO/0 MOAAHHS IT030BIB TPO BiNIIKOAYBaHHS
IIKOMM, ajieé He IN3Hime HiX Yepe3 TPU POKW 3 JHA HaOpaHHS YHHHOCTI ITHM
3akoHOM. BupimeHHs 3asBU MOBHHHO BiAIOBIJAaTH MOJIOKCHHSAM PO3ALTY 2 TJIaBU
4 uporo 3aKoHYy.

(5) AnwmimicTpatuBHUil cyn, AmnemsnidHui cyn Ta BepxoBHuit cyn
[MOXyTB] po3misimary amessnii IOAO BIAIIKOAYBAHHS INKOAM Ha IIiACTaBax,
nependaueHUX IMM 3aKOHOM, JIMIIE SKIIO aIMIHICTPATUBHHUA Cyl NPHHHSB
aMeJISIIIIo PO BIANIKOTYBAHHS IIKOIM .

5. Kpuminanvnuti kooekc

56.Y mynkti 1 crarti 14 Kpuminansaoro koxekcy (Karistusseadustik)
3a3HAYa€THCS, 110 32 OOCTaBUH, MepeI0aYeHUX 3aKOHOM, FOPHINYHA
ocoba Moxe OyTH MPUTATHYTA O BIAMNOBITANBHOCTI 32 JISHHSA, SKE
BYMHEHO B i1 iHTEepecax ii KepiBHUIITBOM, OJHHMM 3 HOT0 WICHIB abo
OJHUM T BHCOKOIOCAJOBI[IB a00 KOMIIETCHTHHX IPEIACTaBHHKIB.
[Tynkr 2 crarri 14 gomae, mo nepeciiayBaHHs IOPUIANIHOT 0COOU HE
BUKITIOYAE TIEPECITiTyBaHHS 0COOH, sIKa BUMHUIIA 3JTOYUH.

B. BianoBinHa BHYTpillIHSA NpaKTHKA
1. Heoocmammue obrpynmyeanus ma nepeisio 3aKOHHOCHI ex post facto
(a) Pimuenns, BuHeceni Ha po3risa BepxosHoro Cyny y wiii cnpasi

57. BepxoBHHUil cy1 BU3HAB y CBOeMY pilieHHi Bix 5 rpyans 2008 poky y
copasi Ne. 3-1-1-63-08, 110 3axoau Ta€EMHOTO CHOCTEPEKEHHS, MPO
K1 He 3HaJIX 0CcoOM, IO IMIATAId UM 3aXoJaM, Majd IOTEeHIal
CyBOpO BTpYYaTHCSi B OCHOBHI MpaBa, HDK Oynb-sIKi 1HII CIIiI4l
3axoau. Y 3B'SI3KYy 3 IIMM 3aKOHOJABYMM OpraH CTBOPUB CUCTEMY
rapafTiil. [leHTpaIbHOI0 YaCTHHOIO IMX TapaHTii Oyima BUMOTa, 1100
3aXoau, SKI OCOONMBO CyBOpO BTpydaiwcs B TmipaBa (Ti, IO
3raaytotees y crartsax 116, 118 ta 119 HIIK), npuiiManucs auiie y
BUIAJIKY, KOJIH CY[Jsl JOCYIOBOIO PO3CIiyBaHHS YIIOBHOBaXY€ Ha
ne Ha miactaBi crarti 114 VIIK. Take x 3ayBakeHHS Oyiio
nopropere y pimenni Ne. 3-1-1-10-11 Bim 1 smmmast 2011 poky.
BepxoBHHUii cyq TakoX Haroja0CHB, 10 BC1 YYaCHUKH KPUMIHAIILHOTO
NPOBA/PKEHHS TMOBUHHI MaTH MOXIIMBICTb MEPEBIPUTH, YU
JOTPUMYBAJIUCS BUMOTH 3aKOHY, KOJIM OylM OTpUMaHi JIOKa3u
IIJISXOM OIEPAaTUBHO-PO3IIYKOBUX 3axoiiB. ToMy Cyniu He MOIIHU
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BIIXWINTKH 3asBy NP0 TNepenisa] 3aKOHHOCTI  OIepaTUBHO-
PO3IIYKOBHUX 3axoAiB. Lle He BUKIIOYAI0O MOMJIMBOCTI MPOBENEHHS
CaMOCTIHHO CYJJOM TaKOTO PpO3IJISNY, SKIIO BHHUKIM BiJNOBITHI
cymuiBu. Ilin yac mepeBipkM HamiOHaJbHI CyId MOBHHHI OyiH
MIEPEeBIPUTH, TEPII 32 BCE, UM ICHYBAJIM HEOOXITHI JO3BOJU, Ta YU
Oynu OTpUMaHi JOKa3W 3a JIOTIOMOTOI0 NepeadauyeHuX 3axolliB Ta y
BCTaHOBJIIEHUH CTpoK. OOOB'A30K CyIiB MPOBECTH IEPEBIPKY
3aKOHHOCTI JIiif TAEMHOTO CITIOCTEPEKCHHS TAKOXK TAKPECIIOBABCS Y
pimennsix Bepxosuoro Cymy Ne 3-1-1-81-08, Bim 23 mororo 2009
poky, Ta Ne 3-1-1-31-11 Bix 28 kBiTHs 2011 poky.

58.VY pimenni Ne 3-1-1-31-12 Big 21 TtpaBus 2012 poky, BepxoBHuit
Cya Haronocus, 10 IEpeIyMOBH, BUKJIaAeHl B myHKTi 1 crarti 110
KIIK, MaroTh Ha METi 3aXUCTUTU OCOOUCTE KUTTS MMiJO3PIOBAHOTO, a
TaKoX MpaBO OOBMHYBAYEHOTO Ha 3aXHCT MiJ 4Yac CYIO0BOTO
PO3TIIALY.

59. Pimennst BepxosHoro Cyny Big 1 mumus 2011 p. Ne 3-1-1-10-11,
OpIEHTOBaHE HAa MOMJIMBICTH BHKOPHUCTaHHS JIOKa3iB, OTPUMaHHX
IIISXOM TA€EMHOTO CIOCTEPEXEHHS B paMKax OJHOIO KOMILJIEKCY
KpUMiHAIbHUX TMPOBA/HPKEHb B KOHTEKCTI I1HIIMX KPUMIHATBHHUX
NpoBa/KeHb. BepXoBHUII Cyq1 BU3HAB, IO TaKi JOKa3H MOXYTh OyTH
BHUKOPHCTaHI 3a yMOBHU JOTpuMaHHS BuUMor ctarei 110, 112, 113 1
114 KIIK. BepxoBHuii Cym HarojJocuB, 10 B TAKOMY pa3i CyaH TaKOXK
NOBUHHI Oy mpoBecTu ex post facto po3misg y pamkax HOBOTO
KPUMIHQJIBHOTO TIPOBA/DKEHHS, MI00 TMEpPEeBIpUTH, YU JOKa3u Oyau
OTpUMaHI1 3aKOHHO 1 Y BIJMOBIIaJ M BOHHM MpUHIUITY Ultima ratio.

60. VY pimenni Ne 3-1-1-22-10 Bix 26 tpasus 2010 poky, BepxoBHuii cyn
BBaXXaB, 1110 JIO3BLJ HAa TAEMHE CIIOCTEPEKECHHS, HAIaHUM YCHO, a HE
B NMHUCHbMOBIH (opMi, OyB HE3aKOHHHMM, 1 OTpPHUMaHI TaKUM YHUHOM
JIOKa3W HEe MOIJIM OyTH JOIyCTUMHUMU. BiH HAaromocws, 1Mo HaJaaHHS
JO3BOJIy YCHO HEMHHYYE O3Ha4ajo, M0 CYIAs JOCYIOBOTO
pO3CIilyBaHHS HE 03HAMOMHUBCS 3 MUCBMOBUMH JOKYMEHTaMH, 110 €
HiICTaBOI0 JUIsl KJIOMOTaHHA IMpO HajaHHS 103Boidy. lle, B cBOMO
4epry, YCKIaJHWIO, SAKIIO0 HE YHEMOXIMBHUIIO, CY/ly IEpEeBIpUTH, YU
OynM JOCATHYTI MEpeayMOBH, BKJIIOYAIOYM MPHUHLMI ultima ratio,
Buknanenuii y crarti 110 KIIK.

61. Y pimenni Ne 1-12-2761 Bix 20 ciuns 2014 poky, anensuiitauii cyn
Tapty 3a3HauuB, 1m0, Xoua 3rigHO 31 crarreto 145 KIIK, pimenHs,
0  JIO3BOJSIIOTH ~ TAEMHE  CIIOCTEPEXKEHHS, MAaloTh  OyTH
oOrpyHTOBaHi, Jotenep He Oylo HAcTaHOB Biag BepxoBHoro cymy
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IIO/I0 BUMOT JUIsl 33JOBOJICHHS /103BONy. Anensuiiiauii cyn Taprty
BU3HAB, IO PIIIEHHS PO HAJAHHS J03BOIY HE MOXKE IPYHTYBATHCS
JUIIEe Ha JIEKJIApPATUBHUX BHCIOBIIOBAHHSIX, a MOr0 BUCHOBKH (Y
TOMY YHCJIi CTOCOBHO BHMOTH MO0 OCTATOYHOTO CITiBBiIHOIICHHS)
NOBHMHHI OyTH TMOB'SI3aHi 3 KOHKPETHHUM JIOKa30BHM Marepiaiom. Y
OyIb-SIKOMY BUTIAKY, HEIPUITYCTUMO, III00 JTO3BLI JIUIIIEC TTOCHIIABCS
Ha 3asBy INPOKypopa 1 CTBEp/DKYyBaB, IO CYIAS BBaXaB I
BurpaBaanuM. Cyll HArojoCHWB, MO0 YUM OUTBIIE MOMXJIMBOCTEH Yy
JIEp’KaBU BTPYYATUCS B OCHOBHI IpaBa JIIOAWHH, THUM OLUIBIIOO
BIJIMOBIAANIbHICT, TOBUHHA OyTH Yy JAepkaBH, 00 YHHKHYTU
HEBUIIPABIAHOTO BTPY4YaHHs. Y Wil crpasi anensuiauii cyn Tapty
MOTOJMBCS 3 MIpKYBaHHSIMU CY[y MEPIIOi 1HCTaHIIi1, BU3HABIIIH, IO
pillIeHHd I0J0 [J03BONY Yy Iiii cmpaBi He OynM JOCTaTHBO
OOTpYHTOBaHI 1 HE 3aJOBOJIBHSIIM BHMOTY HIOJ0 MAaKCHUMaJIbHOTO
CHiBBiIHOIIEHHA. TakuM YHMHOM, JISIBHICTH 3 CIIOCTEpE)EHHS Oyna
HE3aKOHHOI, 1 JIOKa3W, OTPUMaHi TakUM YUHOM, Oynu
HeponmyctuMuMu. e pimenns crano ocrarounum 19 mrotoro 2014
poky. Ha mijicTaBi BUCHOBKIB Y 11iii ClIpaBi 3asBHUK I0/1aB [T030B PO
BiJIIIKOYBaHHS IIKOIH (UB. MYHKT 69 HUXKYE).

(b) Cynxennst Bepxosuoro Cyay y uiii cnpasi mic/isi moCTaHOBJIEHHS PillieHHsI

62. CnpaBa Ne 3-1-1-68-14 crocyBanacst cutyarii, KOJM KpUMiHaJIbHE
IPOBa/KEHHs OYy/10 MPUITMHEHO 03 MOaHHS OOBHHYBAJIBHOTO aKTy
no cymy. Ocoba, sika migganacs TAEMHOMY CIIOCTEpEKEHHI0, Oyrna
NOBIAOMJIEHa MpOo 1€ 1 OTpUMaja JOCTyll JO0 JIOKyMEHTIB
CIIOCTEPEXKEHHS, BKJIIOYAIOYM JIO3BUI Ha IPOBEIEHHS TAaEMHOTO
cnocrepexxeHHs. Ilicng nporo ocoba mopana anensuiiHy cCKapry 3
MPOXaHHSM BHU3HATH HE3aKOHHOKO IIl HETIACHI 3aXOmu. Y CBOEMY
pimenHi Big 16 rpynusa 2014 poxky BepxoBHuil cyq BcTaHOBUB, IO
He Oy/lo JdoCTaTHIX MiACTaB JUIsl 3/A1MCHEHHS CIIOCTEPEkKEHHS,
HE3BaKAlOYM HAa T€, IO BOHW OylIM YIOBHOBAXKEHI CYIJICIO
JOCYIOBOTO  po3ciigyBaHHs 3rimHo 31 crarreto 110 KIIK.
[Tocunarourich Ha CBO€ HelOJaBHE piteHHs y crpasi (Ne 3-1-1-14-
14), BepxoBHuil cyn NpOJOBKYBaB MOSCHIOBATH, 110 HEIOCTaTHE
OOIPYHTYBaHHS, XO4a 1 € MOPYIIEHHSM HpOIeCyabHUX BUMOT, HE
pOOHUTH aBTOMAaTUYHO HE3aKOHHHUM JIiSUIBHICTH 3 CHOCTEPEKEHHS.
Cyn, axuii po3misgae KpUMiHAIbHY CIpaBy a0o CKapry Ha pillleHHS,
10 JO3BOJIIIOTH 3/IMCHEHHS Hamsiay (K y Wil cropasi),

COUNCIL OF EUROPE

CONSEIL DE LEUROPE



JIBJIIK TA IHIII TIPOTU ECTOHII
© Ilepexman Onekcannpa [posnosa, Biktopa AnuiieHa,
Onenu Jlposnoroi, Aau Tokapb, Annpis [{uOynbka

3000B's13aHUI, HE3Ba)KAIOUM HA HASBHICTH IOINEPEAHBOTO J03BOITY,
nepeBipuTH, 4u OylIo JOTPUMAHO OCHOBHI BHUMOTH, BHUKIIAJCHI Yy
crarti 110 KIIK. IlpoananizyBaBiim MipKyBaHHs, HaJlaHi y pilieHHi
Opo JIO3BUT 1 BHUBYMBIIM BIANOBIJHI KPUMIHAJIBHI  CIPAaBH,
BepxoBHuii cym IiHIIOB BHCHOBKY, IO JO3BiUI HE BIAMOBi/IaB
npuHIMITY ultima ratio, a ToMy OyB HE3aKOHHHM.

63. Y pimenni Ne 3-1-1-3-15 Big 6 kBitHs 2015 poxky, BepxoBuuii Cyn
TaKOX IpOaHaji3yBaB, 4yd OyJI0 HACIpPAaBIl JOTPUMAHO TPUHIIHITY
ultima ratio, He3Ba)Xaro4M Ha JO3BUI Ha TAEMHE CIIOCTEPEKEHHS 3
HelocTaTHIM ~ oOrpyHTyBaHHaM. Cyn  BpaxyBaB  XapakTep
3a3HAYEHOT0 3JIOUMHY, CTIOCIO, Yy KU CIiI4l OpraHu Ji3HAJIHCS PO
MOKJIMBY 3JI0YMHHY JisSUTbHICTh, XapaKTEPUCTUKU IiJ03PIOBAHOTO Ta
Many MWMOBIpHICTh BUSIBICHHS CBiJAKiB, 1 IIAIIOB BHCHOBKY, LIO
BUMOTHY IIOA0 MaKCHUMAJIbHOTO CIiBBIAHOLICHHS OylM 3aJJ0BOJIEHI, 1
B I[IbOMY BIJHOLICHHI JOKa3W, OTPUMAaHI NUIIXOM TaE€MHOTO
CIIOCTEPEXKEHHS, Oy/IH TOMYCTUMUMHU.

64. O60B's130K TIpoBecTH ex post facto mepeBipKy 3aKOHHOCTI J103BOJIIB
Ha TAEMHE CIIOCTEPEKEHHsI, HE3BA)KAIOUM Ha T€, III0 BOHU HE MAlOTh
JIOCTaTHBOTO OOIPYHTYBaHHS, TAaKOXK OyB MIAKPECICHUN y pillleHH]
BepxoBroro Cyny y cnpasi Ne 3-1-1-79-16 Big 5 rpyaas 2016 poxky.
VY 1poMy BUTIQJIKY HEHTPATbHUM MHUTAHHSAM OYJI0 MUTaHHS, 9d OyIu
Ha MOMEHT BHJaYi J03BOJIy Ha TAEMHE CIIOCTEPEKEHHS TOCTaTHi
MIJCTaBU BBaXKaTH, IO 3JIOYMH OylI0 CKOeHO. BepxoBHuii cyn
HarojoCWB, MI0 TMPOCTHH BHUCHOBOK MpO Te, IO pIMIEHHS MpPO
HaJaHHS JI03BOJIy HE MICTWJIM JIOCTaTHHOTO OOIPYHTYBaHHS, HE
3BUIBHMB CYJI MEPIIOT 1HCTaHLIi BiJ Horo 3000B's13aHHS MEPEBIPITH
HasBHICTh OOIPYHTOBAHOI MIJO3pH Ha MIJACTaBl IONEPETHHOTO

daxry.
2. Jlocmynni 3acobu 3axucmy

65. Y pimensni Ne. 3-1-1-41-08 Bix 23 BepecHs 2008 poky, MOCHIAIOUUCH
Ha Crarti 228-232 KIIK (nuB. nmynktu 50 1 51 Bumie), BepxoBuuit
Cyn 3a3HauuB, SKMIO [1i, $AKI 3JIHCHEHO B XOHiI JOCYIOBOTO
MPOBA/DKCHHS, MOXYTh BTPYYaTHCS B OCHOBHI TIpaBa 0coOW,
3akoHO/MaBYA BiIaJla Tepeadadaga MOXKIUBICTE OCKapKUTH Taki i,
SKIIO 0COOM, MIONO SKUX iX MPOBOJWJIM, BBaXKaJH, IO iXHI MpaBa
OyJI0 OPYIIEHO.
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VY pimenni Ne 3-3-1-11-13 Bix 22 Gepesns 2013 poky, BepxoBuuii
CyIl MOSICHHB, IO TIpoIlenypa, nepeadadena crartsmu 228-232 KIIK,
HE CTOCYEThCS PINICHb MIOJ0 KOMITeHcallii mkoan. OCKUIbKH 1HIII
HOPMaTHUBHO-TIPABOBI aKTH HE nependoavyau YKOJHOTO
AIBTEPHATUBHOTO TOPSIKY, CIIOPH IIMOMO BIiJIIKOMYBAHHS IIKOMIH,
3aMoMisiHOT HE3aKOHHWMH [iIMA Ta TOCTAaHOBAaMU Ha JOCYHOBIi
crafii KPUMIiHAJIBHOTO IIPOBAJ)KEHH, HaJIeKalu hi (0]
aJIMIHICTPaTHBHUX  CYIIB. [Ipore = cyn  mosicHuUB, 11O
aAMIHICTpaTHBHUH cyn caM TI0 co0li Mae TpaBO OIIHIOBATH
«3aKOHHICTh» TaKUX Jill 1 HaKa31B JIUIIE Y BUHATKOBUX OOCTaBUHAX,
KOJIM BIANOBIIHA ocoba He Maja IHIIOI MOJIMBOCTI BWU3HATHU
CTBEp/KYBaHY HE3aKOHHICTh (HANpUKIAL, B TMPOBAKEHHAX 3a
crartamMu 228-232 KIIK). IOpucnoukiis aaMiHICTpaTUBHUX CY/IiB
IIOA0 BHUKIIOYHOI OIIIHKM 3aKOHHOCTI [iH, 3AIHCHEHMX IIiJ dYac
JIOCYJIOBOTO PO3CIiayBaHHA, Oyna miaTBepakeHa y pimenni Ne 3-3-
1-70-14 Bin 17 rpynus 2014 poky. Lleit xxe npuHnun Oyno AeTaabHO
po3pobneHo y pimenHi Ne 3-3-1-34-16 (auB. myHKT 69 HUXKYE).

V pimenni Ne 3-3-1-35-10 Bix 31 cepmust 2011 poky, BepxoBHuii cyn
3a3HAYMUB, 110, OCKUTFKH 3aKOHOAABCTBO HA TOM Yac He mepeadadaso
pPEeTYIIOBaHHS  KOMITGHCAIil 3a IOKOAY, [0 BHIUIABAE 3
mpolecyadbHUX Jii  a00 TOCTaHOB HA  JOCYIOBIM  cTamil
KPUMIHAJIbHOTO MPOBAKEHHS, TakKi IO30BH IPO KOMIIEHCAI[IIO
NOBUHHI OyTH po3DIsIHYTI Ha mifacTtaBi crarti 25 Kowcerutymii, 1
BIJIMOBIJIHO J0 3arajJbHUX MPUHIIUIIB MI0JI0 BIAMIKOTYBAHHS IITKO/IH.
1 ciunga 2015 poky HaOyB YMHHOCTI 3aKOH MpO BIIIIKOTYBAHHS
IIKO/IM, 3aMolisiHOT B KPUMIHAJILHOMY IPOBAKEHHI. Y pimieHH1 Ne
3-3-1-30-16 Bin 7 rpynus 2016 poky, BepxoBHuii cy/ MosiCHUB, 110
10 HaOpaHHS YMHHOCTI MM 3aKOHOM aJMIHICTPaTHBHI CyId Maju
MPaBO BUPIINIYBAaTH WHUTAHHS MPO BIINIKOJAYBAaHHS IIKOIH, IO
BUHHKJIM BHACIIJIOK BXXHUTTS 3aXOIB JIOCYIOBOTO KPUMIHAILHOTO
NpoBa/KEeHHs, Ha mijcTaBi crarTi 25 KoHcruTyuii abo 3akoHy mpo
KOMITGHCAI[I0 3a IIKOAY, 3amofisHy ocoli JaepikaBolo uepe3
HecmpaBequBe mo30aBneHHs Bomi. [IpoTte, 3 MoMeHTy HaOpaHHs
YHHHOCTI 3aKOHOM TMPO BIAIIKOAYBAaHHS IIKOAM, 3amofisHOI B
KPUMIHAJIBHOMY  TPOBAa/UKEHHI, chig  OyJo  JOTpUMYBAaTUCS
nporenypy, nepeadadeHoi MM 3aKOHOM, 1 OKPY)KHI CylId Maju
MpaBO BUHOCHTH PINIEHHS IMIOAO TakuX IMo030BiB. Kpim Toro,
BiIMOBiAHO A0 cTarTi 23 (3), ocTaHHi 3aKOH MaB 3BOPOTHIO [IiIO.
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69. CripaBa Ne 3-3-1-34-16 crocyBamacs KOMIICHCAIIl 3a OTNEpaTHBHO-
PO3IIYKOBY MisTbHICT 32 00CTaBHH, KOJIM HAI[IOHAIBHI CyIU paHille
3adBISUIM  TIPO  HE3aKOHHICTh JO3BOJIy Ha CIIOCTEPEXKEHHS Ta
OTIEpaTHUBHO-PO3IIYKOBI 3aX0/H, 3/IiiCHEHI Ha OCHOBI ITMX JO3BOJIIB
(muB. myHkr 61 Bume). Y pimenHi Bix 13 yepBus 2016 poky
BepxoBHu#i cyn BCTaHOBUB, IO OCKUIBKH OIEPAaTHMBHO-PO3IIYKOBI
3ax0md, Mpo sIKi KAeTbes, Bke OynM BU3HAHAHI HE3aKOHHHMHU,
3aBJaHa HEr MIKoja moTpanmia mif it crarti 7 (1) 3akony mpo
BiJIIIKOYBAHHSI IIIKO/IM, 3aIO/IiTHOT B KPUMIHAJIBHOMY TPOBAKEHHI.
[TopymieHHs CciMEHHOTO 4YM TPUBATHOTO KUTTS o0cobu  abo
KOH(1AeHLIHHICT Horo abo ii TMCTYBaHHS CTAaHOBWJIM MiJICTaBy IS
BIJIIKOAYBaHHS MopaibHOi mmkonu (ctarta 11 (2) Toro xk 3akony).
Maetbcst Ha yBa3i rpoloBa KomreHcaiis (mepiie pedeHHst crarti 11
(3) toro x 3akoHy). BepxoBHUI Cyq TakoX HArojocuB, ILIO Y
BUMAJKY, SKII0 KPUMIHAJBHUI Cyld BX€ BHUPIIIMB MHTAHHS LIOAO
(He) 3aKOHHOCTI MEBHHX 3aXOJliB, BUMHEHUX Yy KPUMIHAJIHLHOMY
MIPOBAJKEHHI, 1 1€ PIICHHS CTal0 OCTAaTOYHUM, TaKi BUCHOBKH Oynu
00OB'SI3KOBUMHU JJIs1 aJIMIHICTPATUBHOIO CY/y, IO MPHIMaB pillleHHs
npo komneHcauito. Cyq HarajaB, IO JIMIIE 32 BHHATKOBHUX
o0cTaBHH, KOJIM 0co0a HE Maja MOXJIMBOCTI NMONPOCUTH BHU3HATU
3aKOHHICTh TIPOILIECYyaJbHUX 3aXOAiB Y TaK 3BAaHOMY OCHOBHOMY
MIPOBA/KEHHI, CYJ, IO PO3MISAA€E CIpPaBy IMPO KOMIICHCAIIIIO, MaB
IPaBO OIIIHIOBAaTH 3aKOHHICTh N1 a00 IOCTaHOB, MPUHHATHX Y
KpUMiHaJIbHOMY ITPOBAIKEHHI.

I[TPABO
I. OB’€/JTHAHHA 3ASB

70. BignoBigHo o myHkTy 1 mpaBumina 42 Permamenty Cymy, Cyn
BUpIlIye O00’€HATH 3asiBU, BPAXOBYIOUM IiXHIO (aKTHUHY Ta
IOPUIMYHY CXOXKICTb.

II. CTBEPJDKYBAHE ITOPYIIIEHHS CTATTI 6 KOHBEHIIIT

71.3agBHUKM CKapKWJIMCA Ha Te, WI0 HaaMipHAa TPUBAIICTh
PO3MITHYTOr0 KPUMIHAIBHOTO MPOBAKEHHS MOPYIIWIA IXHI MpaBa,
nependadeHi myHKToM 1 crarti 6 KonBenilii, y BiAMOBIIHIN YacTHHI
AKOI CKa3aHo:
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“1. [Ipu BupimIeHH]I TUTAaHHSA PO OyAb-SKe KPUMiHAIHHE OOBHHYBAYCHHS
OPOTH HBOTO KOXKEH Ma€ NpaBO Ha CHPABEUIMBHHA ... PO3IIAL YIPOIOBK
PO3YMHOTO CTPOKY ... CYJIOM ... "

72. Ypsin 3amiepeuuB 1€ apryMeHT.
A. IlpuiiHATHICTH

73.Cyn 3a3Hadae, mo I CKapra HE € SBHO HEOOTPYHTOBAHOK Y
3HadueHHi myHKTy 3 (a) crarti 35 Konenmii. Cyn Takox 3a3Hadvae,
IO BiH HE € HENPUHHATHUM 3 Oynb-SKHUX IHIIMX TigctaB. Tomy BiH
Mae OyTH BU3HAHUN NPUHHATHUM.

B. Cytp
1. Apeymenmu cmopin
(a) 3assBHUKM

74.3asgBHUKU, KpIM TpPETbOTO 3asiBHUKA Ta KOMIIaHIM-3asBHUKIB,
BpaxyBaJId BiANpaBHY TOYKY, 3alpONOHOBaHY BepXxoBHHM cymnom
JUIS PO3paxyHKy TPUBAJIOCTI MPOBAKEHHS MPOTU HUX.

75. Tpetiii 3asABHUK 1 KOMIAaHII-3asBHUKHM  CTBEP/DKYBald, IO
BIJIIPAaBHOIO TOYKOIO Mae Oyt 2 cepnusa 2004 poky, KoK po3royaro
JISUTBHICTB 3 CIIOCTEPEXKEHHS 3a TpeTiM 3asgBHUKOM. Lli 3axoau Oymu
YaCTUHOIO KPUMIHAJIBHOTO MPOBA/KEHHS, CHPSIMOBAHOIO TAaKOXK
IOPOTH JBOX KOMIIaHiH. Y 11bOMY BiJHOIIEHHI BOHU MOCHJIAJIUCS Ha
capaBy [Ilybincvrkoco npomu Cnogenii (Ne 19611/04, 18 ciuns 2007
POKY) 1 CTBEpKYBaJIH, 10 0CO0a MOXKE ICTOTHO MOCTPAXKAATH Bif
CYZIOBOTO PO3IISTy, HAaBITh SKIO BOHA HE Oyia moBigomiieHa abo He
3HaJM MPO MpoBeneHi 3axoau. KpiM Toro, BOHU CTBEPIKYBAIH, II0
TPeTii 3asBHUK MiJ03pIOBaBCS Ha MiJCTaBl TOro, Imo BiH OyB
HJ/IaHUHA TAEMHOMY CIIOCTEPEKEHHIO paHilie. Y 1bOMY BiJIHOIIEHHI
BOHM IOCWJIAJIUCS Ha JPYroro 3asiBHUKA, KUl OyB cTypOOBaHUM
MOXJIMBHM TaeEMHUM crioctepexxeHHsMm y 2000 porri, 1 3ragas
TeneOHHUNA  J3BIHOK, TOJAHWUN TPETIM 3aABHUKOM  I1HIIUM
BignoBigadyem y cnpasi, E.T., sxa 24 Bepecus 2006 poky
MOBIJIOMIJIA, 10 BOHA MIJ03PIOE, IO CTOCOBHO HET 3/IIHCHIOBATIUCS
OTIePAaTUBHO-PO3IIYKOBI 3aXO0/TH.
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3asgBHUKM BH3HAJM, IO CIIpaBa B3arajli Majia BUIIY 3a CEpEIHIO
IOPUJINYHY CKJIAAHICTh. [lepmmii 3asBHUK CTBEpIKYBaB, L0 HOTO
IHIUBITyanbHUM  BUNAAOK HE OyB  CKJIAJHUM.  3assBHUKHU
CTBEp/KYBaJM, L0 Jii OpraHiB BIagy CIPHUIM YCKIJIAJIHEHHIO
cnpaBu. JKozeH i3 3asBHHKIB HE BBa)XKaB II0 CIIPaBy HAIA3BUYAWHO
CKJIaJHOI0 3 TOYKH 30py JOKa3iB. BoHM cTBepIKyBamu, IO
KpUMiHaJbHA crpaBa Oyjga HEOOIPYHTOBaHO 00'€MHOIO 1 TIOTaHO
OpPraHi3oBaHOIO 1 HE TOB'A3yBaJia JIOKa3d 3 KOHKPETHUMH
O0OBHMHYBauEHHIMH, a TBEP/KCHHS PO 3BUHYBAUYE€HHS Majl0 HU3BKY
AKICTh, LI0 BHUMarajio OUIBIIOI POOOTH 3 OOKYy MpeACTaBHUKIB
3aXUCTY 1 CHPUSANIO TPUBAIOCTI MpoBa/pKeHHA. [lepmiuii 3asBHUK,
Opyruil 3asBHUK 1 YETBEPTUH 3asBHUK 3allepedyBalid TMPOTH
MPUITYIICHHS, 110 JOJAaTKOBUN MaTepiall y marepiajiax crpaBu OyB
HEOOX1THUM 3 TOUKH 30pY IIPaB 3aXHUCTY.

[lepunii 1 1pyruil 3asBHUKU CTBEPKYBaJIH, 110 TBEPKEHHS YPSILy
PO BIACYTHICTh O€3MIsUIBHOCTI MiJ 4Yac pO3MIsAY CIpaBUd B CYIl
nepuoi iHcTaHuii He Oya0 OOrpyHTOBaHO. 3aTpUMKH, MiJ 4ac
NpoBa/KeHHs B Xap'lOHCHKOMY PallOHHOMY CyaAi, BUHUKIM 4Yepe3
nepkaBy. | HaBmaku, 4yeTBepTU 3asBHMK BBaXkKaB, 110 HE Oy/0
nepioaiB 6e3isanbHOCTI. Bel 3agBHMKM, KpIM 4ETBEPTOro 3asBHUKA,
TaKOXX CTBEp/KYBaIM, IO 3aTPUMKa, IO BHHHKIA BHACIIJIOK
BIJICYTHOCT1 PO3IISAY alesIiitHOrO Cyny IpOTSITroM IECTH MICSLIB,
Oysia HenmoTPi1OHOIO 1 HE OyJia HEOOTPYHTOBAHOIO.

78. UerBepTuii 3asBHUK CTBEP/DKYBaB, IO CyA IEPIIOi iHCTAHIIT He

CIpoMIrcs 3a3Jaleriib CIUIaHyBaTu ciyxaHHs. Jlpyruil 3asBHHUK
3a3HAYMB, 1110 BiH HE BUCTYIAB NPOTHU IUIAHYBaHHS CIyXaHb.

79. UetBepTuii 3assBHUK CTBEP/XKYBaB, IO Toi ¢akT, mo crpasa E.T. He

80.

Oyna BuUIIEHA 3 PEIITH KPUMIHAJBHHUX TPOBAKEHb, CIpHsIIA
3arajgpHId TPUBAJIIOCTI MPOBAKEHHSI CTOCOBHO IHINUX 3asBHUKIB.
[lepmnii 3aBHUK TaKOX 3ayBakMB, IIO0 HOro cmpasa - sika Oyna
MEHILIOI0 3 TOYKH 30py KUIBKOCTI €mi30[iB, MpO sKi ixerbcs, Ta
oOcsry J10Ka3iB, 1 He MEepeTHHajach MO CYTI 3 CIpaBaMy 1HIIUX
OoOBHMHYBaueHUX - He Oyna BHUUIEHA 3 PELITH IPOBAIKEHHS Y
CIpaBi, HE3BAKAIOUM Ha TOJAHHS 3asBH Mpo po3’eqHaHHA. [lepinit
3aBHUK CTBEpDKYBaB, [0 TPUBAJIICTh TPOBA/DKEHHS  Mae
PO3MIAAATHCS B KOHTEKCTI HOTO OKPEeMOi CIIpaBH.

Tperiii 3asBHUK, KOMIIaHii-3aBHUKM 1 YETBEPTUH 3aiBHUK TaKOX
3a3HAYMIIM, 10, OCKUIBKM KpHUMiHajJbHE OOBHHYBaYeHHS B
KIHLIEBOMY MiJICYMKY Oysl0 TepeKBami(ikoBaHO SIK IPOIO3UILIO 1

COUNCIL OF EUROPE

* X %
*
* *
*

* gk

CONSEIL DE LEUROPE



JIBJIIK TA IHIII TIPOTU ECTOHII
© Ilepexman Onekcannpa [posnosa, Biktopa AnuiieHa,
Onenu Jlposnoroi, Aau Tokapb, Annpis [{uOynbka

INPUIHSTTS TPOIIOBOTO BUHATOPOJAM, IO € MEHIIUM 3a TSKKICTIO,
Hi Xa0apHUIITBO - PI3HUILT MiX JBOMA MIPABOBUMH KBaTi(iKaIlisIMH
MoJIsiTa€ B TOMY, IO TIepIa BUMAarae HE3aKOHHOI Jii, BYNHEHOI B
odimiiiHOMY MOPAIKY, TOAL K APYroro He Oyno - HEMOTPIOHMI Yac
BUTpPAYaBCsl HA Te, 00 CTBEPIKYBAaTH, YM ICHYBAJIH MPOTHIPABHI
Iii AepKaBHUX MOCAJTOBUX 0Ci0 B 0OMiH Ha MMUTBIH.

81. Yci 3asgBHHMKHM CTBEp/DKYBaJM, MIO iM HE MOXHA JOKOPSTH Y
HEBUIIPABIAHOMY 3aTSTyBaHHI MPOBAHKEHHS.

82. Bci 3asiBHMKH CTBEpKYBaJM, IO JJIS HUX II€ MPOBAKCHHS OyIo
nyxe BaxiauBuM. CrpaBa Oyna 0COOIMBO BaKJIMBOIO, ICTOPUYHO
HANOIIBIIMM KOpYMUIKHHUM mporiecoM B EcToHii, 1 BOHa BKIO4ana
BUIINX MOCAA0BUX 0Ci0 1 mpuBepTana Oe3npeneaeHTHy yBary 3ML
Jlns 3asBHUKIB Ha KapTy IMOCTAaBJICHO IXHIO pEmyTalilo Ta Kap'epy
(momituyHa Kap'epa, kap'epa B 6i3Heci ab0 Ha AepraBHIN ciyxk0i), 1
KOMIIaH1i PU3MKYBaIM BTPATUTH CBOi MIANPUEMHHIIBKI MPOEKTH.
Jpyruii 3asBHUK J0JaB, L0 CKaCyBaHHsS OOMEXKEHHS Ha BWi3[ 3i
cBoro micus npokuBanHs (AuB. IIyHkT 33 BuIle) HE Mae 3HAYEHHS B
KOHTEKCTI TPUBAJIOCTI MPOBAIKEHHS.

b) Ypsin

83. Ypsaa cTBep/rKyBaB, 10 TPUBAIICTh KPUMIHAJIBHOTO MPOBAHKEHHS
HE MOPYILIWIA BUMOTY «PO3YMHOI'O CTPOKY» BIJIIIOBIHO O MYHKTY
1 crarri 6 Konsenuii. Bin nmocunascs Ha MipkyBaHHs BepxoBHoro
Cyny (nuB. myHKTH 27-34 BUIIE) CTOCOBHO MOYATKY BiJUTIKY CTPOKY
JUISL PO3PAaxyHKY TPUBAIOCTI MPOBAKEHHS. YDA TaKOXK IOCIIABCS
Ha aHani3 BepxoBHoro Cyny, siki BpaXxOByBaJld CKJIAJHICTh CIPaBH,
MOBEAIHKY 3asiBHUKIB 1 JIEp’KaBH Ha BCIX CTAJISAX PO3MISIAY CIpaBH, a
TakoXX Te, 110 OyJ0 TMOCTaBJIeHO Ha KapTy (Ba)JIMUBICTb
MIPOBAKEHHS) I 3assBHUKIB. YPsJ 3ayBakKUB, IO JI0 IOTO Yacy
CyloBHM mporiec OyB HAWMOUIBIIMM CYIOBHM TIPOILIECOM IIIOJO0
xopymnuii B EcToHii.

84. 1110 cToCyeThCsl TPETHOTO 3asBHHKA Ta KOMITAHIM-3asSBHUKIB, YPSII
HaroJIOCUB, 1110 MOYaTKOM BiUIIKY CTPOKY HEe Moke OyTu 2 BepecHs
2004 poky, KOIMM IISJBHICTH 3 CHOCTEPEXKEHHS - MPO SKYy TpeTs
3agBHMLL HE 3Haja - po3moyajacsi CTOCOBHO Hel B IHIIMX
KPUMIHAJIBHUX  TPOBA/UKEHHSAX, OCKUIbKM 11  mi3Hime Oyno
MPUITMHEHO (IUB. MyHKTH &8 1 27 Buie). Bonu nonanu, mo He Oyio
BUJIAHO YKOJIHUX JI03BOJIIB HAa MPOBEIEHHS ONEPaTUBHO-PO3IITYKOBUX
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3ax0/liB 32 JIBOMa KOMIIaHiIMU (Y SIKHX TPETii 3asBHUK OyB WJICHOM
HaIIAZ0BOI pajan), a TaKi 3aXOAHM CTOCYBAJIOCS JIUIIE TEPCOHATHLHOTO
HOMEpa TPETHOTO 3asBHUKA Ta HOT0 PO3MOB y TPOMAJICBKUX MICIISIX.
Vpsin BBaxaB, 1o cnpasa [llybincvkoeo (HaBeleHa BUIIE), HA AKY
MOCHJIATINCS 3asBHUKH, BIIPI3HAETHCS BiJ 1i€i CIpaBH i, OTKE, HE
Ma€ 3HAUCHHS JUIA €] CIIPaBH.

85. Ypsn cTBepmKyBaB, MO B CHUTyallii, KOMU Mdii MIOAO pPI3HUX
OOBHHYBaue€HUX OyJIM BWIpPABIaHO 1 3apagd  BCEOIYHOCTI,
PO3TISIHYTOI B IIBOMY K KPUMIHAJIBHOMY NPOBAKEHHI, CKIIQIHICTh
KPUMIHAJIBHOI CIpaBM MNOBMHHA OyJga OLIHIOBATHCS B IIOBHOMY
o0cs31, a HE 3 TOYKH 30py OKpeMux miacyaHux. Tomy Oymo
IPaBUIbHO HE BIJIOKPEMIIIOBATH CIIPABY IEPIIOTO 3asBHUKA (SKUH,
KpiM TOro, He MOPYUIMB LIOIO NMUTAHHS y CBOIM cKap3i 3 NMUTaHb
IpaBa) BiJ pEeUITH MPOBAKEHHs (IUB. MyHKT 18 BuIIIe).

86. He3Baxxatoun Ha T1e, 1mo BepxoBHuit Cyn 3a3HauuB, IO B
KpUMiHAJNBHIN CIpaBl MICTUTHCS 3aHAATO Oararo marepiamny, ypsia
BBaXKaB, 110 Il Marepias Oyl10 JOIy4eHO B TOH Hac, KOJIHU
pO3CIiyBaHHS IlI€ TPUBAJIO, a JETajl CTOCOBHO MHUTaHb, SIKI CIiJ
JIOBECTH, He Oynu Bce Iie scHUMH. binbiie Toro, oOBHMHYBaueHUM
MaB MPaBO 03HAWOMUTHUCA 3 YCIEI0 KPUMIHAIBHOIO CpaBolo. Takum
YUHOM, 1Iei Marepian Moke OyTH I[IKaBUM JJIsl 3aBHUKIB CTOCOBHO
MIJTOTOBKM iX 3aXUCTy, 1 Km0 O BiH He OyB BKIIIOUEHUW, BOHHU
moru 6 ockapxkutu 1e. 1o crocyernest kputuku Bepxosaoro Cyny
IIO0 SIKOCTI 3BUHYBadeHHs (AuB. TyHKT 31 Bume), VYpsn
CTBEP/IXKYBaB, 1110 1€ OyII0 MPU3HAYECHO SIK HACTaHOBA Ha MaOyTHE.

87. Ypsam TakokK CTBEp/KYyBaB, MO0 MOXJIMBA IepeKBaiidikaris
KPUMIHAJIbHOTO OOBMHYBAYE€HHS SK NPONO3UIII0 1 NPUHHATTA
TpOIIOBOI BHWHArOpOAHW, a He xabapHHWITBA HE BIUIMHYIA Ha
TpUBAIICTh NpoBapkeHHs. OOWIBa MPaBOMOPYIICHHS MiANaJal0Th
miJ Kareropiro '"IpHXOBaHUX IMpPaBONOpyUIeHb", 1 30ip 1q0Ka3iB
CTOCOBHO TaKHX 3JI04YMHIB OyB CKJIaJHUM 1 TPYAOMICTKHM.

88. Ypsa Takox 3a3Ha4yMB, 10 X04a 3asiBHUKAM Ta iXHIM MPEJCTaBHUKAM
HE MOXKHAa JOKOPATH 3a 3AIHCHEHHS HHMU CBOiX IpaB 3aXHUCTY
(Hampukaja, Yepe3 TMOJAHHS pI3HUX 3asgB 1 PO3CIiAYBaHHS
KPUMIHAJIBHOI CIIPAaBU MPOTITOM CEMH MICSIIB), a00 3a Te, 1110 BOHU
XBOPIIOTh 200 BIJICYTHI 32 IHIIMMH OCOOMCTHUMM MPUYMHAMH, IXHI
nii, ciig 00'€KTUBHO PO3IISIHYTH SK (akTOpUH, sIKi BCE X TaKu
COpUSUIM 3arajbHii TPUBAJIOCTI NPOBAKEHHSA. Y OyAb-IKOMY
BUMAJIKY JepXaBy TaKOX HE MOXKHa JIOpIKaTH 3asBHUKAM 3a ixX
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NOBEIIHKY. YpSI TaKoX 3ayBaKHB, IO TPEICTABHUKH 3aXUCTY
HEOIHOPA30BO BUCTYIMAIU MPOTH MOAAIBIIONO MPOBEICHHS CIIyXaHb
(muB. myHKT 17 BUIIE), a CTalisg PO3MISy CKapru Oyina BiAKIaaeHa
HIOHAMMEHIIIe Ha TPU MiCALll, OCKIJIbKM KOXKEH MPEACTaBHUK HE MaB
BUTbHUX JaT (AuB. MyHKT 21 BUIIeE).

89. Ilo cTocyeThCst TOTO, 110 OYJIO MOCTABICHO HA KApTy JUIS 3asIBHUKIB,
VYpsin He 3amepedyBaB, IO CIpaBa, Oe3lMEepeyHO, Maja Ba)KIIMBE
3HadyeHHs B KoHTekcTi Ecronii. Ii Gyno mpuaineno ysary it 3 Goky
IPOMAJICBKOCTi, 1 KpUMiHAJbHE TWPOBAHKEHHS, MPUPOTHO, OYyI0O
TSDKKAM JUISL TACYAHUX, TIPOTE 3asiBHUKU JIETAIBHO HE CTABWIIU IIE
NUTaHHS [epe/l HAlllOHAJIBHUMH CyIaMH. YPsii CTBEPIUKYBaB, IIO Y
Oynb-sIKOMY BHIIQJIKY ISl CIIpaBa HE CTaja OCOOJMBO BAKIMBUM YH
YyTIIMBUM CIOPOM, IIO0 BBaXAaTHCS CIIPABOI0 «TEPMIHOBOIO» 200
«IIPIOPUTETHOIO» y 3HAYCHHI npakTuku Cymy.

2. Oyinka Cyoy
(a) 3arajbHi NPpUHIKUIU

90. Cyn naragye, 1m0 y KpUMIHAJIBHUX CIpaBax «PO3YMHHI CTPOK»,
3rajlaiuil y myHkTi 1 crarTi 6, MOYMHAETHCS 3 AHSA, KOJIUM ocola
Halyna cTaTycy «0OBHHYBAa4Y€HOI»; 11€ MOXe BiAOYTHCS Ha Jary, 1110
nepeaye crpasi, 110 HAAXOIUTh A0 Cyly HepIioi IHCTaHMii, K,
HalpUKIaJ, AaTy apelTy, Aary, KOJu ocoba, Mpo SKy iuerscs,
OQiiiiHO TOBIIOMISAETHCS, IO BOHA OyIe TMPUTATHYTA MO
BIJIMOBIAaNbHOCTI, a00 AaTy MOYaTKy AOCYAOBOTO PO3CIiTyBaHHS
(muB. Mankoe npomu Ecmownii, Ne 31407/07, § 56, 4 motoro 2010
poky). "KpuminanpHe oOBHHYBadeHHsS" ICHY€ 3 MOMEHTY, KOJIU
KOMITETEHTHHH opraH Biaau o(dimiifHO MOBIJOMUB PO Te, 10 0coba
BUMHUJIA KPUMIHAJIbHE TPABOMOPYIIEHHS, a00 BiJ TOT0O MOMEHTY,
KOJIM Ha MOTO CTAHOBHIIE ICTOTHO BIUTMHYJIM [1i, BYNHEHI BIIAJI0I0
BHACIIJIOK MI03pH MPOTH HBOTO (IuB. lOpacim ma iHwi npomu
Cnonyuenoeo Koponiscmsa [BII], Ne 50541/08 Ta inmn 3, § 249, 13
BepecHs 2016 p.).

91. JlowinpHICTh TPHUBAJIOCTI TPOBA/HKEHHS TOBHHHA OIIHIOBATHCS 3
ypaxyBaHHSIM OOCTaBMH CIIpaBH Ta 3 ypaxXyBaHHSM HaCTYITHHX
KpUTEPIiB: CKJIAHICTh CIPaBH, MMOBEAIHKA 3assBHUKA Ta BIIMOBITHUX
opraviB (IuB., cepell 0ararbox iHIIMX opradiB, [lericbe ma Cacci
npomu @panyii [BI1], Ne 25444/94, § 67, €CILT 1999-1I). Kpim
TOTO, JIMIIE 3aTPUMKH, IO MPUIIUCYIOTHCS JAEp)KaBi, MOXYTh
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BUIIPAB/IATH BHCHOBOK TIPO HEBUKOHAHHS BUMOTH «PO3YMHOTO
cTpoky» (muB. [ledepcen i baaoceaapo npomu Janii [BII], Ne
49017/99, § 49, €CILJI 2004-X1).

(b) 3acTocyBaHHs NPUHIMIIB 10 JAHOTO BUIAIKY

(i) Hlepioo, sixuil HeobXiOHO 633mu 00 y8azu

92.

93.

94.

95.

96.

Cyn 3a3Hauae, WO NepuINii, OpPYruid 1 YETBEPTUN 3asIBHHUKHU
MOTO/DKYIOTBCSL 3 TIOYaTKOM BIMJIIKY CTPOKY, 3allpOIIOHOBAaHUM
BepxoBHUM cyIoM i PO3paxyHKy TPHBAJIOCTI MPOBAIKEHHS
npoTH HUX (IuB. MyHKT 28 Buiie). Cya He 6auyuTh MiACTaB BBaXKaTu,
IO Il HOYAaTKH BIJIIKY CTPOKY NOBUHHI OyTH pi3HUMHU.

OpHak, TpeTidi 3asgBHHK 1 KOMIIaHIi-3assBHUKH CTBEPHKYBaJH, IO
CTOCOBHO HMX BIJIOBIIHWMA IEpioJ MOBUHEH INMOYMHATUCS 3 OUIBII
pPaHHBOI JaTh, HIXK TOM, IKUI BCTAaHOBJICHO BepXOBHUM cynoM.

Cyn He nmepekoHaHU# apryMeHTOM TPEThOro 3asiBHUKA Ta KOMIAHIMN-
3asgBHHKIB, IO JIaTy MMOYATKy MPOBEIEHHS ONEPaTHBHO-PO3IIYKOBHX
3aX0AiB B IIONEPEIHbOMY KPUMIHAIBHOMY IPOBA/HKEHHI CIij
BB)KATH TaKOIO BIAMPABHOIO TOYKOK BITIKY. OKpiM 3BEpHEHHS 10
3arajbHUX CYMHIBIB Ta IHIIUX OCi0, SIK1 MiJO3PIOBAJIN, IO CTOCOBHO
HUX 3/1HCHIOIOTHCS ONEPATUBHO-PO3UIYKOB1 3aX01U (AUB. MYHKT 75
BUIIE), 3aBHUKH HE CTBEP/KYBAJIM, IO TPETil 3asBHUK caM 3HAB
PO Taki 3aX0J, BXKUTI 1010 HbOTO, ab0 110 3 2 ceprHs 2004 poky
1oro mpasa Oy/IM CyTTEBO MOPYIIEHI IUMH 3aX0AaMH. TaKuM YHHOM,
Cyn BH3Hae, MO BIANOBIIHUN TEpiof TOYaB JMISITH y CTPOKH,
BCTaHOBJIEHI BEpXOBHUM CyZ0M 1 OTO/KEH] YPSIOM.

Kpuminansne npoBamkeHHs 3akiHumiocs 30 uyepBHs 2014 poky,
koI BepXoBHMUIA Cyll yXBaTUB CBOE PIllIEHHs, 3aCy/IUBIIN 3aIBHUKIB.
BinmoBigHO, MpOBa/PKEHHST TPUBAJIO: BICIM POKIB, JI€B'ATH MICSIIIB 1
I'STh JHIB CTOCOBHO APYrOro 3asiBHUKA; CIM POKIiB, BiCIM MICSIIIB 1
JBAJISITH BICIM JHIB CTOCOBHO IMEPIIOTO 3asBHUKA, APYroi KOMIaHii-
3asiBHUKAa Ta TPETHOTO 3asBHUKA (CTOCOBHO [ESKHUX 3JIOUMHHUX
MOJi}); IIICTh POKIB, JAEB'ATH MICSIIB Ta OAUHAISATE THIB CTOCOBHO
nepioi KOMIaHii-3assBHAKA Ta TPEThOTO 3asiBHUKA (CTOCOBHO 1HIIMX
3JIOYMHHUX IHIUJEHTIB); 1 IIICTh POKIB, BICIM MICSIIB 1 ABAALATH
OJIMH JIeHb CTOCOBHO YE€TBEpPTOro 3asBHUKA. Lli mepioam BKIOYAIH
CTa/iI0 PO3CIIAYBaHHS Ta TEpioN, MPOTITOM SKOTO CYOH TPHOX
PIBHIB IOPUCAMKIIIT PO3IIISIAIH CIIPABY 3assBHUKIB.
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(it) PosymHicme mpueanocmi npoaoddiceHHs.

97. Cyn 3ayBakye, 110 KpUMiHAJIbHE MPOBAIKCHHS Y I crpaBi Oyso
3HAYHO TPUBAJIUM, IO KOJMBAJIOCS BiJ MPHUOIM3HO HIECTH POKIB 1
BOCBMH MICSIIIB /IO BOCBMH POKIB 1 JEB'ATH MICSIIB CTOCOBHO
pI3HMX 3asABHUKIB. 3a Ilel 4Yac BIAMOBITHUN TEPioj TOCYIOBOTO
pO3CIiAyBaHHS TPWBAB BiJl MPHUOIHM3HO MIBTOPA POKIB /0 TPHOX 3
MOJIOBMHOIO POKIB, 3aJ€KHO BiJ 3asBHUKA, 1 KOJIU «PO3YyMHI
CTPOKM», 3rafiani y myHKTi 1 ctarTi 6, MOXKHA BBa)KaTH TaKUMHU, IO
noyanu cruBatd. [lig yac nocymoBOro posciiayBaHHS 3asBHUKAM
Oysno HagaHo mpuOIM3HO ciM MicsuiB (y nepiox 3 6epe3ns 2008 poky
no swucroman 2008 poky) ans o3HAHlOMJIEHHS 3 MarepiajaMu
KpUMiHAJIBbHOI CIIPaBH, a CKACyBaHHS MMapJIaMEHTOM IMYHITETY JIBOX
00BHMHYBauEHMX 3aMHAJIO MPHUOINU3HO TPHU 3 TIOJIOBUHOIO Micsi (MiX
rpyaaem 2008 Ta Gepesnem 2009 poky). Posmisg cnpaBu B cymi
HepuIoi iHCTaHIi] TpUBaB OJIM3BKO TPHOX POKIB 1 TPHOX MICHIIIB, a y
Cyai npyroi iHCTaHIii TpuBaB OJIM3BKO POKY, y BepxoBHOMY cymi -
ONIU3bKO J1€CATU MICSLIB.

98. Cyn 3a3Hadae, 1m0, 3BaKAIOYM HA TPHUBAJICTh TMPOBAHKEHHS Ta
KPUTHKY 3asBHUKIB Yy IIbOMY BIJHOLICHHI, BepxoBHuii cyn
HA/J3BUYAITHO DPETEJIbHO OILIIHIOBAB pI3HI CTajAll NMPOBAIKEHHS Ta
MOBEJIHKY CTOpiH, 100 BCTAHOBUTH, YU Majo HE MPHU3BEIO
MPOBAKECHHS Y CIIPaBi 10 MIEPEBHUILEHHS «PO3YMHOTO CTPOKY». [Ipn
FOMY BiH HajaB iH(pOpPMAII0 MPO XiJI JOCYIOBOTO Ta CYIOBOTO
po3MIsAy 1 3acTOCyBaB  BIAMOBIAHI  KpUTepii, BUKIAaJEHI Yy
BcTaHOBieHIH CyaoM mpakTuii (IIOf0 CKJIAJHOCTI  CIIpaBH,
MOBEIHKH CTOPIH 1 OLIIHKA TOT0, HACKUIbKU 1€ MPOBaPKEHHS OyIo
B)XJIMBUM IS 3asBHUKIB). BepXoBHUI cyn NPUIIIOB 10 BUCHOBKY,
110 KpUMiHAJIbHE MPOBAPKEHHS, X04a i OyJI0 TyXKe JTOBrOTPUBAIINM,
npote Oyino 3/ificCHeHe B MeXaX «pO3yMHOTO CTPOKY», a TaKOX BiH
MiJKPECIUB ACSIKI KPUTUIHI MOMEHTH IIIOJI0 TOTO, SIK MO>KHA Oyio 0
Kpamie mnpoBoauTH mpoBa/pkeHHA. Cyn  3a3Havae, 1Mo Ypsia
NOKJIaJaBcs B 3HA4YHIM Mipi Ha BHCHOBKM BepxoBHoro Cymy, ki
HiATBEP/UKYIOTh HOTO apryMeHTAIlilo, TOAl 5K, CTBEPIKYIOUH, IO
PO3YMHHUH CTpOK OyII0 TEpEeBHINEHO, 3asSBHUKH B OCHOBHOMY
M1KPEC/IIOBAIM KPUTHYHI MOMEHTH, BUCBITIIeH1 BepxoBHum Cynom.

99. Cyn BBaxkae, 10 pPO3MISIHYTa KpHUMiHAJIbHA CIpaBa Majia 3HAYHY
ckIaHICcTh. Lle crocyBanocs He nuIie KUThbKOX OOBUHYBAauUEHUX, ajie
i crocyBanocs “HpUXOBAaHUX 3JO0YMHIB”, MPOIMO3UIII0 1 MPUHHSATTS
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IPOIIOBOI BHUHArOpOAM, IO XapaKTEPHU3YIOThCS BHCOKUM pIBHEM
3MOBH Ta CKJIAJHUMH 3B’S3KAMH MDK DPI3HUMH JIFOABMH, IO
YCKJIQIHIOBAJIO 30MpaHHS Ta HagaHHS JI0Ka3iB, sKi O JOBOIWIH
BUMHEHHS 37104uHYy. binbIie Toro, crpaBa crocyBaiacst JOMUTY Psay
CBIIKIB. 3 ONMAQy Ha 1e, 3pO3yMiJ0, IO PO3CIiTyBaHHS,
JOCIIJDKCHHS Ta TMOJAHHS JIOKa3iB, a TAaKOX CYIOBI IPOIECH, IIO0
BUIUIMBAIOTh 3 HBOTO, Oymu TpymoMmicTkumu. Cyq BBaxae, 1o B
CUTyalii, KOJM KpHUMiHAJIbHE WPOBA/DKCHHS TMepeadadae TiCHO
B33a€MOIIOB'sI3aHi il KUIbKOX OOBHHYBau€HHUX, 1 /1€ BUAUICHHS CIIPaB
HE € MOXJIMBUM ab0 MPOLEAYPHO OOIPYHTOBAaHUM (y TOMY YHCHI 3
TOYKM 30py IMpaB 3axXUCTy - IMB. MYHKT 18 BHIE), CKIAAHICTh
CIIPaBH HEOOX1JHO OI[IHIOBATH B LIJIOMY, a HE 3 TOYKHU 30PY KOKHOTO
00BHHYBaY€HOTO.

100. Mo crocyeTbes moBeaiHku opraniB Biaau, Cyd Big3Hayae,
Ho-mepiie, 0 HIXTO 3 3asBHUKIB HE CTBEPIKYBaB PO OyAb-iKy
Oe3MisUIbHICTh MiJ 4Yac JOCYIOBOTO MpPOBa/DKeHHA abo mix dac
npoBaJUkeHHs y BepxoBHomy cyai. HesBaxkarouum Ha 3HauHy
TPUBAJICTh JOCYIOBOTO NpoBa/keHHs, Cyl HEe MO)XXe BCTaHOBHMTHU
YKOAHOTO 3 (DaKTiB CIIPaBH, sIKI MOTJIM O CBITYUTHU MPO Te, IO CIiAUl
OpraHu 4M TMPOKypaTypa AisUIM HEHAJEKHUM YHMHOM ab0 3 IHIIOTO
OOKy HE BUKOHYBAJIM CBOi OOOB'SI3KM 3 HAJIEKHOIO PETENBHICTIO 3
MOMEHTY I0YaTKy ydacTi 3asBHUKIB. KpiM TOro, mo crocyerbcs
NPOBA/DKEHHS Yy CY/II IEpIIoi IHCTaHIIi, Xoya Heplud 1 Apyrui
3asiBHUKM CTBEpKYBaJIM, IO Ha I[bOMYy eTami Oynu mepionu
0e3/115UIbHOCT], BOHM HE YTOYHIOBAJIM, KOJM came BinOyBaiucs Il
nepiosu, 1 uepes siki ooctaBuHU. Lo cTOCY€EThCS KPUTHUKY 3asIBHUKIB
IO/I0 3aTPUMKH, K4 BUHUKJIA BHACIIIOK HE TPOBEJCHHS CIyXaHb B
anensidHid  iHcTaHii, Cyn 3a3Hadae, 1o BepxoBHuii cynq
KOHKPETHO TIOSICHHB, IO HE BAAJOCS 3HAWTH JATH CIyXaHHS, sKi O
Oyau 3py4HHMH BCIM IIpEJICTaBHUKaM 3asBHHKIB (AMB. maparpadu
21132 Bume). Cyn Oepe 10 yBar, 1o IIaHyBaHHS TaKOTo CYIOBOTO
pPO3MISAY 3aJeKUTh HE TUIBKM B Cyly; TaKOX CIIiJ] 3BaKaTd Ha
MPEICTAaBHUKIB Ta iX MOXKIIUBOCTI.

101. Cyn 3Beprae o0cOONMBY yBary Ha KPHUTHYHI 3ayBa)KEHHS
BepxoBHoro cyay 1moo TmOAaHHS OOBMHYBAY€HHS, CKJIaay Ta
CTPYKTYpU KpUMIHAQJIBHOI CIpaBH, a TaKoXX IUJJaHyBaHHA Ta
YIpaBIIiHHS CIYXaHHSAMH y CyIi mepmioi iHcTaHmii (auB. myHKT 31
Buie). BogHouac BiH 3a3Hadae, 1m0 xoya Xap'IOHCHKHHA pallOHHUI
CYJl - 3HAIOUU NP0 PU3HMK HAIMIPHO TPUBAJIOTO MPOBAIKEHHS - BKUB
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3axO0/iB /Ui IPUCKOPEHHS POBAKEHHS (IUB. IyHKT 17 BHIIE 010
CBIJIKIB, sIKi OyJM 3aciyxaHi), NIpUIHSAB PIMICHHS NPO OOMEXKEHHS
CllyXaHb 1O TPH JHI Ha THXKJCHb, HE TUIAHYBATH CIyXaHHS OlIbIIe
HIK Ha piK Hamepesn 1 HaJaBaTH MpPEACTaBHUKAM 3aXUCTY THYUYKICTh
1010 3BEPHEHHS /IO CYAy, HAa TNPOXaHHs 3asBHUKIB, a00 B IXHIX
inTepecax. Illo crocyeTbcsi KpUTHKH, BUCIIOBICHOI IOJO SIKOCTI
OOBMHYBaueHHs, CKJIAAy KpUMIHaJIbHOI CHpaBH Ta - K
CTBEP/KYIOTh ~ 3asBHHKM - TepekBaiiQikamii 3704MHy  SK
MPOTIO3UILIIO 1 TPUHHATTS IPOIIOBOT BUHATOPO/IH, & HE Xa0apHUIITBA,
Cyn He BBaxae, 10 I Aif, pO3MIAHYTI Ha IBOMY eTami
HPOBA/KEHHS, CHPUSIIM 30UIBLICHHIO TPUBAJIOCTI MPOBAPKEHHS 10
Takoi MipH, 10 caMi 1o co0i Oynu BUpIIATbHUMH. X04Ya BUILICHHS
cnpasu E.T. 3 o0cHOBHOT0 npoBajykeHHs (IUB. MyHKT 31 BuUIllE) MOXKe
MaTy BIUIMB Ha TPUBAIICTh MPOBAKEHHA MpoTH Hel, Cyn He Moxke
PO3MIPKOBYBAaTH MPO MOKJIMBHMHA BIUIUB, KU 1€ MOIVIO O Maru Ha
TPUBAJICTh HPOBAPKEHHS MPOTH 3asABHUKIB. SIK 3a3HAYE€HO BHUILE,
BUJUICHHS CIIPaBH IEPIIOTrO 3asBHUKA 3 PELITH NPOBAJKEHHS OyIlo
IPOTHUCTABIIEHO MPEICTABHUKAMU 1HIINX 3asBHUKIB (IMB. MyHKTH 18
Bumie). Y Oyab-KOMYy BHIAJKy, SK 3a3Hadyae Ypsia 1 He
OCKap)KYETbCSl TIEPIIMM 3asSBHUKOM, BiH HE CTAaBHB II€ THTaHHS
nepen Bepxosaum CynoM (AuB. MyHKT 85 BHILE).

102. Cyn He O0auuTh JKOOHMX TIACTaB HE MOTOJUTHCS 3
BrucHOBKaMu BepxoHoro Cyny (Takox MIATBEPIKEHUMHU YPSIIOM)
npo Te, MO 3asBHUKaM HE MO)Ke OyTH TOCTaBJICHO B TIPOBHHY
HEHaJIe)KHA TPUBAIICTh KPUMIHATBHOTO IPOBAKEHHS IIPOTH HHX.

103. Cyn mam'Atae, mo TpuBaie KpPHMiHAJIbHE MPOBAKECHHS,
0e3CyMHIBHO, OYyJI0 BKKUM JIJIsl 3asBHHMKIB, OCOOJIMBO 3 OIVISIAY Ha
3HauHu# iHTepec 3MI o cnpasu. [Ipore, BiH He BBaxkae, 110 MO3UILIT
3asgBHHUKIB Yy TOJITUII, Ha JepXaBHIA ciayxO0i abo sk BigoMi
013HecMeHHu cami 1o co01 BUMPABIOBYIOTh BUHECEHHS! PILLIEHHS PO
Te, 110 iXHs CIIpaBa 3aCIyroBy€ Ha MPIOPUTETHE CTaBIICHHS, HABITh
SKIIO TaKe 3BEPHEHHs Oyl10 MOXIUBUM Yy BHYTpIIIHIA MpPaBOBii
cucreMi. Y 3B'13ky 3 uM Cyz 3BepTae yBary Ha 3a3Hau€HUIl BUILE
BUCHOBOK IIpO Te€, 0 Y Ll crpaBi He Oyino nepiofiB O6e3aisIbHOCTI
abo 3arpumok. Cyx 3a3Hauae, 1110, 32 BUHITKOM TOTO, 11O IPYroro
3asBHMKA TPUMAJHU IIiJ] BApTOIO MPOTATOM JBOX MiCAILB, 3asSBHUKH
He Oynu B34Ti mix BapTy (HOpiBHsMTE 3 chpaBoro Karawnuxos
npomu Pocii, Ne 47095/99, § 132, €CILI 2002-VI), cTBepIKyIOTh,
M0 OOMEXEHHS IIOJ0 IXHBOTO BHI3Ay 3 MICIb MPOXKUBAHHSI, SKE
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Oyno ckacoBano 17 mororo 2010 poky (auB. myHKT 33 BUIIE),
CTAHOBWJIO SIKAICH OCOOIMBO OOTSHKIIMBUI 3ax1I.

104. 3aiiCHIOIOYM 3arajbHy OIIHKY TPHUBAJOCTI MPOBAKEHHS,
Cyn 10oXOnuTh BUCHOBKY, IIO OPTaHU BIAJAW HE BUXOAMIIHM 33 MEXIi
TOTO, HIO0 MOXKHAa BBAXaTH PO3YMHUM CTPOKOM 32 KOHKPETHHX
oOctaBuH crpaBu. Takum ynHoM, CyJ BBaXkae, 110 MyHKT 1 cTarTi 6
KonBeHi1ii mopyiieHo He OyIo.

CTBEP)KYBAHE ITOPYIIEHHS CTATTI 8 KOHBEHIIII

105. 3BepHEHHS IPYTOro 1 TPEThOro 3asBHHKIB, a TAKOX IMEpIIOl
Ta JIpyroi KOMIaHii-3asBHUKIB CTOCYBaJHCsS TOro, mo BepxoBHuil
Cyn 31 3BOPOTHOIO CHJIOIO BHUIIPABIAB HAJIAHHS JO3BOJIIB HA TAEMHE
CIIOCTEPEKEHHS, YUM MOPYLINB iXHI MMpaBa, mependaveHi crarrero 8
KonBeHiiii, sika repenoavae:

“l. KoxeH Mae mpaBo Ha MOBary M0 CBOTO IPHUBATHOTO i CIMEHHOTO KUTTS, IO
CBOTO JKUT/IA i KOPECIIOHICHIII.

2. Opranu JepXaBHOI BIaAW HE MOXYTh BTPYYaTHUCh Yy 3AIMCHEHHS LbOTO IPaBa,
32 BHMHAITKOM BUIAJKIB, KOJM BTPYYaHHS 3IIHCHIOETbCS 3TiJIHO 13 3aKOHOM 1 €
HEOOXiZIHUM Yy JIeMOKpDaTMYHOMY CYCHIJICTBI B IHTEepecax HallloHaJbHOI Ta
rpoMajJiCbkoi O€3leKH UM EKOHOMIYHOro Jo0poOyTy KpaiHu, Juisi 3armoOiraHHs
3aBOPYIICHHSIM Y 3JI0YMHAM, JUIsl 3aXUCTY 3I0POB’S Yi Mopauli abo JUIsl 3aXUCTY MpaB
i cBoOON iHIIUX 0ci0. ”

106. VYpsiz 3arepeyuB 1ieit apryMeHT.

A. IlpuiiHATHICTH

1. Apeymenmu cmopin wo0o cmamycy ocepmeu nepuioi ma Opyeoi
KOMNAHIU-3A56HUKIB

a) Ypan

107. VYpsaa cTBepIKYyBaB, IO CKapra € HEMPUHHATHOIO B CEHCI
ratione personae CTOCOBHO KOMIIaHii-3asiBHUKIB. Xo4a, 3a MEBHHUX
oOcTaBHH, MpaBa, nepeadadyeHi cTarTero 8, MOXKYTh TIAYMAUUTHUCS K
IpaBO Ha IoBary A0 3apeecTpoBaHoro odicy, ¢imany abo iHIIOTO
TOCHOAAPCHKOTO MPHUMIILIIEHHS KOMIIaHii, TAKOro BTpy4aHHS HE Oyio
y mii cmpasi. Jlo3BIT Ha TaeMHE CHOCTEpeXeHHS (11070
NPUXOBAHOTO  CIIOCTEPEKEHHS, TPOCITyXOBYBaHHS pO3MOB i
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NEPEXOIJICHHsI TMOBIZOMIIEHb) HE Oyllo BHAAHO MPOTH KOMIIaHIN-
3asBHUKIB, @ TUIBKA CTOCOBHO TPETHOTO 3asBHUKA, YUi PO3MOBHU 3
foro ocobucroro TenedoHa - HA HYAC HANAHHS JI03BOJIB Oyio
BUJIAHO, aJDKE BBAXKAJIOCS, IO Ie Horo ocoOucTwii TenedoH - abo
IpHU CHUIKYBAaHHI 3 IHIIMMH JIFOABMHU B TPOMAJCBKUX MICIISX, ITiJT
HansiioM. CriocTepeskeHHsT He Oylno CHpsSMOBaHO Ha TeleOHH
KOMIaHii, 1 HE CTOCYBAJIOCS NMPHUXOBAHOTO CIIOCTEPEKEHHS IIOA0
NpaliBHUKIB KOMITaHI# a00 YIIEHIB MpaBiiHHSA B LiJIOMY. Takum
YUHOM, HISIKHX 3aXOJiB 3 HAIBIIy 3a KOMIIaHISIMU-3assBHUKAMHU HE
NPOBOAMIIOCS. Ypsi[ 3a3Ha4yMB, II0 OYEBUIAHO HOBa iH(OpMAIlis,
NOJIaHa JIPYTO0 KOMITAHIE0-3asIBHUKOM (IUB. MMyHKT 108 HUXuUe), HEe
3MiHMJIA iXHBOI TO3MIll, OCKUIBKM OCOOHM, Ha uue iM'as Oyso
3apeeCTPOBAHO HOMEP, 1I€ HE CTOCYBajoCs. Y OyIb-SKOMY BHIIAJIKY,
TUSUTBHICTD 31 CIOCTEpeXKeHHS Oyia OpieHTOBaHa JIUIIE HA TPETHOTO
3asBHUKA 1 cTocyBajlacsi HoMmepa TeiedoHy, SKUH, SK BiJIOMO,
BHUKOPHCTOBYBAB JIUIIE BiH (2 HE MepCOHANl KOMIIaHii).

HUKH

108. Kommanii-3zasBHUKH CTBEPIKYBAJIH, 10 Ha HUX

6e3mocepeiHbO Ta 0COOUCTO BIUIMHYIO TAEMHE CIIOCTEPEKEHHS 3a
TPETIM 3asgBHUKOM, SKUH OyB YJI€HOM iX HamIaaoBUX paj. Takum
YUHOM, BOHHM (paKTMYHO CTAJIM JKEPTBAMM MOPYILIEHHS CBOIX MpaB 3a
crarteto 8 KonBenuii. HemoxinBo Oyno po3pi3HATH MOCaTOBUX
oci06 xommanii Ta cami kommanii. Kpim Toro, micisi momaHHs CBOiX
3ayBakeHb 10 Cyny apyra KoMmaHis-3asBHUK nosizomuiia Cya mnpo
HOBHUIl (akT - BIANOBIIHO 10 i1H(pOpMaIii, HaJaHOI BIANOBIAHUM
OreparopoM MOOUIBHOTO 3B'I3Ky, HOMep TenedoHy, Skuil OyB
MiJJaHUH TAaEMHOMY CIIOCTEPEKEHHIO, OyB 3apeecTpOBaHMMA Ha
npyroro 3asBHuka MK 2003 1 2008 pokamu, a HE Ha TPETHOIO
3asgBHUKA. Y Oynb-KOMY BUINAJKy, Ta€MHE CIOCTEPEKEHHS
3MIHCHIOBAJIOCS] B KOHTEKCTI KPUMIHAJIBHOTO PO3CIIyBaHHS MPOTU
KOMITaH11-3asBHUKIB.

2. Oyinka Cydy wooo cmamycy sHcepmeu KOMNAHIU-3a56HUKIE

109.

Binnosigna yactuna crarti 34 KonBenii nepenbayae:

“Cyn Moxe mpuiMary 3asBH Bix Oynb-sfKoi ocobu, HEypsSAoBOi opraizarii abo

rpynu oci0, sSKi BBaKalOTh ce0e¢ TMOTEPIJIMMH Bifl TOMYIIEHOTO OnHi€ 3 Bucokux
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JoroBipaux CTopiH MOpYyIICHHs MpaB, BuKIaaeHuX y KoHBeHIIii a00 mpoToKoIax 1o
Hei...”

110. Io crocyetbest ocobuctoro xkutts, Cy paHilie BBaXaB, 1110
Moke OyTH TiJJIaHO CYMHIBY, T€ YM MOXE IOpHIWYHA ocoba Maru
IpUBATHE KUTTS y 3HaueHH1 cTarTi 8. O/HaK, MOXKHA cKa3aTu, 11O ii
MoWITa Ta IHOH  TOBIJOMJICHHS  OXOIUTIOIOTHCA  MOHATTSAM
«KOPECTIOHJICHIII1», M0 OJHAKOBO TMOLIMPIOETHCS Ha 3B'SI3KH, IO
HAJXOISATh B NMPUBATHUX Ta KOMEPUIWHUX MpUMIIIeHHsIX. Panimre
Cya BU3HaB, 110 B KOHTEKCTI JISTIBHOCTI 3 TAEMHOTO CIIOCTEPEKEHHS
IOPUAMYHI 0COOM MAlOTh MPABO Ha 3aXHCT, epefdadyeHe crarTero 8,
1, TakKUM 4YUHOM, MOXYTh MpPETeHIyBaTd Ha CTaryC IKEPTBU
BiamoBimHO g0 1€l crarti ([uB. Acoyiayis 3a €sponeticky
inmezpayito i npasa aounu ma Eximoocuee npomu boneapii, No
62540/00, § 60, 28 yepBus 2007 poky).

111. VY it cipaBi Taki 103BOJM Oy/M BHJIaHI CTOCOBHO TPETHOTO
3asIBHUKA, SKAW JiSB K WICH HAISAIOBOI paad IBOX KOMIaHIiH-
3asBHUKIB. Ypsia 1 KOMIaHII-3asiBHUKH HE AIMIUIA 3TOAM IOJO0 TOTO,
yn Oynu TenedoHu, ki OynM BHUKOPUCTaHI A OCOOMCTOTO
KOPUCTYBAaHHSI TpETIM 3asBHUKOM, ab0 X NpUHANHMHI OAMH 3
tenedoHiB OyB 3apeecTpoBaHUN y JApPYyrid KoMmIaHii-3asBHMIII.
CropoHu He 3amepeuyroTh, 110 iHGopMaIllis, OTPUMaHa LUIIXOM
MPOCITYXOBYBaHHS TeNEe(OHIB, TaKOX BHKOPHUCTOBYBANacs IS
3aCyIKEHHsI KOMIIaHIH-3asBHUKIB, OCKUTBKUA OYyJIO BCTAHOBJIEHO, IO
TPETi 3asgBHMK - MPOINOHYIOYM BHUHAropoiu - JiB B IHTEpecax
KOMIMaHIi-3aBHUKIB, $IKI OTpPUMaJM BHUTOJAY BIJI HE3aKOHHOI
TiSUTBHOCTI (AMB. MMyHKT 56 BUILE).

112. Cyn BBaxkae, IO CHUTYyallis, KOJIH 0c00a, MO0 SKOT
3MIACHIOIOTBCS TAEMHI 3aXOAM, TAKOXK € YJICHOM TMPaBIiHHS
IOPUANYHOI 0COOM, aBTOMAaTUYHO HE MPHU3BOIUTH JO BTPYYaHHS B
npasa 1iei ocoobu. IIpore, 3a KOHKpETHUX OOCTaBHH Ili€i crpaBH, i
BpPaxoBYIOUM Te€, IO TPETid 3asABHUK, SIK WIEH HAIISAOBOI paau
KOMITaH1i-3asBHUKIB, TAKOXK [iSB B IHTEpecax IHMX KOMIaHii, KOIH
nporoHyBaB  BuHaropoaw, Cya He 0OauuTh MiACTaB s
pPO3MEXyBaHHS "KOPECTHOHACHINI" TPEeThOro 3asBHHUKA, (i3UUHOL
0coOM Ta KOMIIaHii-3asiBHUKA, IOPUIANYHUX 0Ci0 (TMOopiBHANTE 3 Bizep
ma bixoc Bemetinitynren Im6X npomu Ascmpii, Ne 74336/01, § 45,
€CIJT 2007-1V). To# ¢akt, mo odiriiitno He OyIO BUIAHO KOITHUX
JIO3BOJIIB HA TAEMHE CITOCTEPEKCHHS CTOCOBHO JBOX KOMIIaHIii-
3asBHUKIB, HE 3MIHIOE IIbOTO BHCHOBKY. BinmoBimHO, KommaHii-
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3asIBHUKU MOXKYTh 3asIBHTH, 1[0 BOHH € )KEPTBAMH Y 3HAYCHHI CTATTI
34 KouseHuii.

3. 3acanvHuti 6ucnosok Cyody wjo0o nputiHAmHocmi ckapau 3a cmammero 8§

113. Cyn 3a3Hauae, IO CKapra 3asBHHUKIB HE € SBHO
HEOOTPYHTOBAHOIO Y 3Ha4eHH1 MyHKTY 3 (a) ctarti 35 KonBeHiii.
114. Big3znavaroun, mo VYpsa, He3BaKaldd Ha  MOXKIIUBE

ICHYBaHHS IHIIUX 3ac00iB TMPABOBOTO 3aXHCTYy, AOCTYMHHX MJIs
3asBHUKIB (quB. [TyHKT 124 HIKYE), HE BUCYHYB 3allepPEUYCHHS 11010
HEBUUEPIIaHHS HalliOHAIBLHUX 3ac00iB 3axucTy, Cyl TakoX BBaXKae,
10 CKapra He € HEMPUUHATHOI 3 OyIb-SIKUX IHIIMX IiJICTaB. ToMy
BOHA Ma€ OyTH BU3HAHA MPUUHATHOIO.

B. Cytb

1. losoou cmopin
(a) 3asiBHUKH

115. Tperiii 3asgBHUK 1 KOMMAaHii-3aBHUKH BBa)KaliH, IO IIs
crpaBa MPaKTHYHO 1eHTHYHA ciipaBi /pacoesiua ([Jpacoesiy npomu
Xopeamii*, Ne 68955/11, 15 ciuns 2015 poxy). Boru cTBepmKyBanm,
mo 3rigHo 31 crarrero 145 KIIK pimeHHs npo caHKIIOHYBaHHS
ONIepaTUBHO-PO3IIYKOBUX 3aXO[iB IOBHMHHI OyTH OOIpyHTOBaHI.
OcCkiJIbKM BIJIOBI/IHI pIIIEHHS HE Oyau JOCTaTHbO OOIPYHTOBAHI,
BTpY4YaHHs B MMpaBa 3assBHUKIB HE MOTJIO OYTH «3T1IHO 13 3aKOHOM) 1
HE 3aJ0BOJILHUJIO BUMOTY Tiepen0auyBaHOCTI. Y 3B'SI3Ky 3 IIUM, HE
Mae 3HaueHHs, 110 pinieHHs: BepxoBHoro Cyny Oyio npuiiHsTe juiie
micist pimenHs Cyny y cmpaBi  /[pacoesuua. binbiie Toro,
MOCHJIAIOYMCh Ha OKpeMmy JyMKky cyaai Keprawabepra, cyani
BepxoBHoro Cyny (nuB. myHKT 41 BHIIE), BOHU CTBEPKYBaJIH, LIO0
pimenHst BepxosHoro Cyny 100 3B0pOTHO1 CHIIM HaJlaHHSI MOTHBIB
JUIS pIIIeHb II0JI0 CAaHKLIOHYBaHHS BIAKPUIIO JIBEpl IO CBaBLLIA, 1
Oyl10 paIuKalbHOI 3MIHOIO MOINEPEIHbOI MPAKTUKU BepxoBHOro
Cyay.

4V Takiil nenikatHil cdepi, SK BEJCHHS TAEMHOTO CHOCTEPEXEHHS, KOMIIETEHTHUI OpraH
MOBUHEH HABECTH IEPEKOHJIMBI MPWYMHM, [0 BUIPABAOBYIOTh HACTUIBKM IHTPY3MBHHU
3axij, JOTPUMYIOYHCH TIPU I[bOMY BHMOT MPAaBOBHX aKTiB, SKi MiUIATAIOTh 3aCTOCYBAHHIO
(tam camo, §§ 94-98)
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116. ITocunarouncy Ha crartio 114 KIIK, nppyruil 3asBHHMK
CTBEp/KYyBaB, 10 €CTOHCbKE 3aKOHOJABCTBO HE BHMAraio
OOTpYHTYBaHHS [I03BOJIIB HAa TAa€MHE CIIOCTEPEKCHHS, 1 TOMY
HaIlllOHAJIbHE 3aKOHOAABCTBO HE 3a/I0BOJBHSIIO BUMOTY <«SIKOCTI
3akoHy». Lle, y cBOIO uepry, o3Hauajno, M0 JO3BiI HE BIAMOBIJIAB
3aKkoHy. Ha minTBepakeHHs CBOET apryMeHTallii BiH BKa3aB Ha 3MiHY
BinoBiHOI moctanoBu Bix 1 ciuas 2013 poky (auB. myHKT 53
BUIIE), 3MiHA KO O3HAyasa, M0 HEAOCTaTHE OOTPYHTYBAaHHS TPHU
BUJa4i JO3BOJIIB HA TAEMHE CIIOCTEPEKCHHS MPU3BENE IO TOTO, IO
JIOKa3u OyayThb BHM3HaHI HEAONYCTUMMMHU. Jlpyruii 3asBHUK He
HorojkKyBaBcsi 3 aprymeHToM BepxoBHoro Cymy, 110 HEAOCTaTHE
OOTpYHTYBaHHS pillleHb MIOAO0 J03BONY HE MOXKe OyTH IpPUPIBHSAHE
JI0 BIICYTHOCTI J03BOJY SIK Takoro. BiH BBaxkae, 110 1ie BIJACTymHae
BiJ] nonepenHboi npaktuku BepxoBHoro Cyny. Y 3B'SI3Ky 3 LIUM BiH
nocuiaBcs Ha okpemy IyMKy cynai KepranngbOepra (nuB. myHKT 41
Bulie). Y cnpasi /lpacoesiua B Xopparii He Oyl10 BCTaHOBICHO
HalioHanbHOi mpakTukH. [Ipote, y 1iil cnpaBi, He3BaXkarO4u Ha Te,
10 ICHyBaJla BHYTpIIIHSA NpakTuKa, BepxoBHMH cyn modaB 3i
3BOPOTHBOIO CHJIOKO OOIPYHTOBYBATHM HEOOXIIHICTH TA€EMHOTO
crnocrepexxeHHsa.  Jlpyruii  3asgBHMK  BHCJIOBMB CYMHIBH B
HEOOX1JTHOCTI TAaEMHOTIO CIIOCTEPEKEHHS y Horo cmpasi 1
CyMHIBaBcs, 110 BepxoBHUI cyJ pO3IVISTHYB acleKT 0COOMCTOTrO
JKUTTS TIPU OLIHII JOMYCTUMOCTI JOKa3iB, OTPUMAHUX 3aBISKU
TaEMHOMY CIIOCTEpeXeHHI0. BiH 3a3HauuB, 10 ypsAd HE HaBiB
MPUKIIAJ IPELeJEeHTHOTO MpaBa IHIINX 3ac001B MPABOBOIO 3aXMCTY,
AK1 MOIJIM O TO3BOJIUTH BUPILIYBaTU NMpoOiaeMu KOH(D1IEHIIHHOCTI y
HAI[IOHAJIbHUX CyAax (AMB. MYyHKT 124 HIbKYe).

b) Ypsa

117. Vpsin ~ cTBepIKyBaB, IO  3TIAHO 3 HalllOHAJBHUM
3aKOHOJABCTBOM, JI03BOJIM Ha TAEMHE CIIOCTEPEKEHHS MOBUHHI OyTH
motuBoBaHi (ctarts 145 KIIK, B3sta pasom 31 crartsmu 110-114
KIIK). e Takox Oyno miaTBepmikeHo BepxoBuum Cyrmom y wmii
cipasi (IUB. MyHKT 36 BuUIe).

118. VYpsin 3ayBakuB, IO BCl PIllIEHHS, IO JO3BOJSIOTH BXKHBATH
3aX0/liB TAEMHOTO CIIOCTepEKEHHS y LI chpaBi, B MPUHIMIIL,
MicTiiM iH(pOopMaIlito, HeoOxiaHy BiamoBigHo Ao crarti 145 KIIK,
BKJTIOYAIOUHM MMOCHJIAHHS Ha KOHKPETHI 3asiBH, MO/IaH1 MPOKypOpamH,
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NOCUJIAHHS Ha KOHKPETHI MPABOMOPYIICHHS, Y SKUX I1103PIOBATUCS
3asBHUKM 1 BKa3iBKM MIOAO TOrO, SKIi KOHKPETHI 3aXOAH
CHIOCTEpeKEeHHSI OyJaHM J03BOJICHI, IOJ0 KOTO 1 Ha SIKUH mepiof.
OnHak ypsiJ BU3HAB, IO NOYATKOBI MIpKyBaHHS, IO JTO3BOJSIOTH
BKHBaTH 3aXOJiB TAEMHOTO CIIOCTEPESKEHHs, Oyau HE3HAYHUMH 1
OasyBasincsi Ha CTaHAAPTHUX (opmyaroBaHHAX. Tomy BepxoBuuit
Cyn BBakaB HOTO HEJIOCTATHIM.

119. VYpsan 3a3nauuB, mo y 2008 poui BepxoBHuii cyx migkpecius,
mo (¢akTHYHA TepeBipKa 3aKOHHOCTI i MIOJ0 Tae€MHOTO
CIIOCTEPEIKEHHsI (TIPH PO3TIISAII MUTAHHS MPO MPUHHATHICTD JI0Ka3iB)
€ B@XIUBOIO TApPAHTIEI0 OCHOBHUX MpaB (IUB. MYHKT 57 BHILE).
[Ipote panimie He OyJI0 BCTAHOBIEHO MPELEACHTHOI MPAKTUKU LI0JI0
HACJIJIKIB HEJOCTaTHBO OOIPYHTOBAaHUX JO3BOJIB HAa TaEMHE
CIIOCTEPEXKEHHS, 1 LA cIipaBa Oyia Mepiiol BHYTPIIIHBOIO CIPABOIO,
ne BepxoBHuii cyn pochiauB 1e nuTaHHS. ToMy 1L cropasa
BiIpi3HAIAcs Big chnpaBu  J[pacoesiua, OCKUIBKH  PilICHHS
BepxoBHoro cymy y wiif chpaBi He CYNEpedmusio TIomepenHii
HPAKTHUI CyZY.

120. VYpan cTBepIKyBaB, IO THomepeaHi Ta ex post facto
NEepEeBIPKH  3aKOHHOCTi, B3STI pa3oM, OylIM JIOCTaTHIMU JJis
3a0e3MneyeHHs] aJeKBaTHOro 3aco0y 3axHUCTy MPOTH CBaBLIBHOTO
BTPY4YaHHS B IIpaBa, IependayeHi crarrero 8. BiH Haromocus,
30KpeMa, 1110 NEePEeBIPKH 3aKOHHOCT! TAEMHOTO CIIOCTEPEKEHHS, 1110
JO3BOJIMJIA ~ TIEPEBIPUTH, YM Oyau  OOOB'SI3KOBI  TOTIEpEH1
TMOCIIDKEHHST JTIACHO 3M1MCHEHI, BUSBUIUCA €(EKTHBHUMU B
Ectonii. Ile cTocyBamocs BUNAAKIB, KOJIH CyId OylIM 3aaydeHi J10
NepeBipKKM  TOro, YW OynIu  BHUKOHAHI  MEPEeAYMOBH  JJIs
CaHKIIIOHYBAaHHS 3aXOMIB CIIOCTEPEKEHHS (HANpHUKIaA, IIJISTXOM
OIIHKHM HasIBHOCTI MTUCBMOBOTO JI03BOJTY, TUB. MyHKT 60 BHIIE), a060
KO CyAM TIpPOBEIM TMEpeBIpKy TOro, YW 3AilCHIOBAIUCS
OTIEpATUBHO-PO3IIYKOBI 3aX0/IM Y BIAMOBITHOCTI 3 TAKUM JI03BOJIOM.
VYpsin 3BepHYB yBary Ha HaIllOHaJbHY MPAKTUKY, 3TIAHO 3 SIKOIO
BepxoBHUIT cyl OrolocuB HE3aKOHHMM JIO3BL1 HA TaeMHE
CIOCTEpEXEHHSI TMICls TOro, K BiH BCTaHOBHB, SK pe3yJbTar
nepeBipku ex post facto, 110 Ha MOMEHT HaJlaHHS TO3BOJY MPUHLUI
ultima ratio He Oynmo qoTpuMaHO (IMB. MyHKT 62 BuIle). BignosiaHi
OpraHu pO3yMuIH, 110 HEAOCTaTHE OOTPYHTYBAHHS JIO3BOJIB MOXKE
NPU3BECTU J0 HEMOXKJIMBOCTI MepeBipkH ex post facto morpumaHHs
npuHIUny ultima ratio i, TakMM YWHOM, TIPU3BECTH [0
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HEJIOIYCTUMOCTI JOKa3iB. Y CBITII IBOro (pakTy BUKOPUCTAHHS €X
post facto nociKeHHs He BIIKPUIIO IBEPi 0 CBABLILISL.

121. VYpsaa 3a3HauMB, IO 3TiAHO 3 HOBUM IIOJIOKESHHSM PO J03BLIT
Ha TaeMHE cCrocTepexeHHs, umHHMA 3 1 ciuas 2013  poky,
HEJIOCTaTHE OOTPYHTYBaHHS IMOYAaTKOBHX JIO3BOJIB TEMEp MPHU3BEIO
70 HEJOMyCTUMOCTI JIOKa3iB, OTPUMAHUX MUIIXOM TAaEMHOTO
CIIOCTEePEKCHHS (IMB. MyHKT 53 BHIE). BiH miakpeciaus, mo HOBA
HOpMaTHBHA 0a3a HE O3HaYae€, 110 TOMEPETHE PEryItoBaHHS abo
fioro TaymaueHnHsi Oynmu HecymicHi 3 KouBeHmiero. Y Oyab-sKoMmy
BUNAJIKY, pilleHHs /[pazoesiua, mo Oyno nepmuM pimeHHsaM Cyny,
SKUHA pO3MIIAAa€e HACIIAKU HEIOCTaTHHO OOIPYHTOBAHUX JI03BOJIIB Ha
CIIOCTEPEXKEHHS, OyJI0 BUHECEHO MICII OCTaTOYHOTO PIlIeHHS y LIl
CIpaBi, 1, OT)KE, HOr0 BUCHOBKHM HE MOTIIM OyTH MPUIHATI 10 yBaru
Ha Tol yac BepxoBHum cynom Ectonii.

122. Y uwiii copaBi yci TpW CYIOBI 1HCTaHII AOCIIIKYBalId
Marepiajgy CHoCTepeXeHHs. BepXoBHUM cyq IiiIIOB BUCHOBKY, IO
OCHOBHI ymoBH, 1m0 BumauBaioTh 3 § 110 KIIK - Bxmrouaroun
BIAMOBiIHICTS TpuHIKIY ultima ratio - Oynu BUKOHaHI Ha TOW dac,
KOJIM OYJI0 /103BOJIEHO Ta€MHE CIOCTepeXeHHS (AMB. MyHKTH 38 1 39
Bulie). TakuM 4MHOM, MOXHa 3pOOUTH BHCHOBOK, L[0 OpPTaHM, SIKI
JIaJIy JT03BUI Ha JISUTBHICTD 3 TAEMHOTO CIIOCTEPEKEHHSI, IEPEBIPHIIN
BCl OOCTaBMHHM, MNpO SKI WHOUIOCA, [0 TOro, SK JO3BOJIMIU
MPOBENICHHS TAKUX 3aXO/IiB.

123. Vpsin 3ayBakuB, 110 KPUTHKA, BUCIIOBIEHA B pIIIEHHI
/lpacoesiua, - mpo Te, 10 MHUTAHHS, 10 BUHUKAIOTH BHACIIJIOK
TAEMHOTO CIIOCTEPEXEHHS, MOXYTh OYyTH OCKap>KeHl JHIle B
KpUMIHAJIbHOMY  MpPOBA/PKEHHI, KOJIM  OIIIHKa OOMEeXyeTbecs
JOTTYCTUMICTIO JIOKa3iB 1 HE BXOIUTH /IO CYTI BUMOT CTaTTi 8 3TiJTHO 3
KonBeHuii - He Moxe OyTH MOpylIleHa B KOHTEKCTI I[i€l ClpaBU B
Ectonii. Metoto crarti 110 KIIK Oyno 3abe3mednTd CyMICHICTH
HEPEIIKO], 10 BUHUKAIOTh 13 TAEMHOIO CIIOCTEPEKEHHS, 3 MPaBOM
Ha mnpuBarHicTb. Kpim Toro, BepxoBHHMiIl cyn mNiATBEpAUB, IO
nepenyMoBu, Bukiangeni y crarrti 110 KIIK, marote Ha MeTi
rapaHTyBaTH KOH(1ASHIIHHICTD MiA03pIOBAaHMX, a TAKOXK X MpaBo Ha
3axuct (auB. myHKTU 35 1 58 Buiue). [Ipore Ypsa 3a3naumB, 110 cami
3aBHUKM TOPYILWJIM TMHUTAaHHS MPO HEAOCTaTHE OOIPYHTYBaHHS B
JI03BOJIAaX, HacamIiepel y 3B'sI3Ky 3 IPUUHATHICTIO TOKa3iB, 1 TOMY 1€
OyJ10 MUTaHHS, SIKe HalllOHAJIBHI CYJIM TTOBUHHI Oyau BUpiUTH. Tum
HE MeHII, BepXoBHUH CylI, TakoX BHKOHYIOUM  (QYHKIIT
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KOHCTHTYLIHHOTO  CyAy, OIIHUB CYMICHICTh  BHYTPILIIHBOTO
pEeryiaioBaHHS  TAEMHOTO  CIIOCTEPEXKEHHS 3 TapaHTisIMH,
nepenoauennmu Koncturymieto Tta KouBeHiiero (nuB. myHKT 40
Buile). Cyl BCTaHOBHUB, IO, 3 OISy Ha OOCTaBUHU KOHKPETHOI
CHpaBy, AISUIBHICTh 3 HANIALy HE HAATO BTpydajacs B OCHOBHI
paBa JPYroro i TPEThOTO 3asBHUKIB.

Kpim Toro, Ypsia 3a3naumB, mo y pimenHi /pacoesiva Cyn
MPOKOMEHTYBaB, IO WOMy He Oyno HamaHo iHdopmaliii mpo
HaIllOHAJIbHI 3aCO0M TPABOBOTO 3aXHUCTY, SIKi MOTJIH O OyTH AOCTYITHI
3asgBHHKaM (IMB. BHILE3TagaHy crpaBy /[pacocsiva, § 100). Ypsn
HiATBEpAUB, IO Taki 3aco0M MPAaBOBOTO 3aXUCTY ICHYBaIM B
Ectonii. 3asBHUKM Malld 3MOTYy OCKapXHUTH caMi BIAMOBIIHI
IO3BOJIM, 4 TAaKO)K 3aXOOM, 3MIIMCHEHI Ha MiACTaBl IUX JO3BOJIB,
MICJIs TOTO, IK BOHHM OYJIM MOBIIOMIICHI PO TAEMHE CIIOCTEPEKEHHS
a0o 1HaKIIe Ai3HAIUCS TPO I1e (TOOTO OCTaHHIH (3asBHUK), KOJIU iM
Oysno mpen'sBIeHO KpuMiHaIbHY crpaBy). Lle mormo Oyt 3pobieHo
B JIOCYIOBOMY MPOB/>KE€HH1 (CTOCOBHO J03BOJIB MPOKYpPOPIB, IUB.
nyaktn 50, 51 1 54 Bume) abo, sK BapiaHT, MiJ Yac CYJOBOTO
po3mIALy (CTOCOBHO JO3BOJIB MPOKypopa Ta THX, IO BHJAaHI
CYIJICIO TOCYAOBOTO po3ciiyBanHs). Tol HaIllOHAIBHI CYIU MOTIH
0 BU3HATH HE3aKOHHHUMHM a00 J03BOIM, a00 il Ha IiICTaBl JJO3BOJIIB,
a 3asBHHUKH MOIJIHM IOJATH JI0 A MIHICTPAaTUBHOTO CyIy 3asBYy IPO
BIJIIKOYBaHHS MopajibHOi mkoau (1o 1 TpaBHs 2015 poxy nuB.
NyHKTH 66-68 BuIIe) abo B moBiToBoMY cyai (micis 1 TpaBusa 2015
POKY, BIAMOBIIHO /10 3aKOHY MPO BIAIIKOAYBAaHHS IIKOAH, 3alIOISTHOT
B KpHUMIHAJBHOMY IHPOBAPKEHHI, IUB. NMyHKTH 68 1 69 BuIle).
3BUYaiiHO, OyJ0 BaXXKO MepeadaYuTH MOTEHUIWHUN YCHIX I030BY
PO BIINIKOAYBAaHHS IMKOAW, IO CTOCYBABCS JIHMIIE IPOLEAYPHOI
IIOMHUJIKA, a He caMe JO03BOJIB, SKI MalTh HEJOCTAaTHE
o0rpyHTyBaHHs. [IpoTe 3asBHUKH HE OCKap)KyBalIM O€3MOCEepPEIHBO
03BiT a0o0 cremianbHi 3aXOAU CHOCTEPEXKEHHS, a 3aMiCTh I[LOTO
BHCJIOBITIOBAJTM 3aHEMIOKOEHHS B KOHTEKCTI TOMYCTUMOCTI JTOKa3iB.

ka Cyoy

(a) 3arajbHi NpUHIUIU

125.

Cyn mHaranye, mo TeiaeQOHHI PO3MOBU OXOILTIOIOTHCS
HNOHATTSAMM “TIPUBAaTHE XKHUTTA~ Ta “KOPECHOHACHIIsA” y 3HA4YEHHI
crarti 8. IX MOHITOPHHI € BTpy4aHHSIM Y 3A1MCHEHHS CBOIX IpaB
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BINOBIAHO 10 ctarti 8 (muB. Mewnoyn npomu Cnonyuenozo
Koponiscmea, 2 ceprins 1984 p., § 64, Cepist A Ne 82).

126. Take BTpyuyaHHsS BHIIPaBIaHO YMOBAMH IYHKTY 2 CTarTi 8,
JUIIE SKIIO BOHO € <BTIAHO 13 3aKOHOM», TEpeciiaye OaHy abo
KUJIbKa 3aKOHHUX IIeH, 3a3HAYEHUX y MYHKTI 2, 1 € «HeOOXITHUM y
JIEMOKPATUYHOMY CYCHIIBCTBI» JJISi JOCATHEHHS METH abo IIeH.
Hactynni 3aranpHi npuHOMOM Oyld KOHCOJNIIOBaHI B  PIlICHHI
Pomana 3axapos npomu Pocii [BI1], Ne 47143/06, €CIIJI 2015
(muB. §§ 228-234 mporo pimieHHS Ta JONATKOBI TOCHIJIAHHS, IO
MICTSITHCSI B HBOMY).

127. @opmyntoBaHHs  "3riAHO 13 3akoHOM" BHMarae, 1I00
OCKap>KyBaHHWM 3axifi MaB I[E€BHY OCHOBY B HalllOHAJILHOMY
3aKOHOAABCTBI Ta OyB MiANOPSAIKOBaHUN BEPXOBEHCTBOM IIpaBa, IO
npsiMo  3ragyeTbcsi B mpeamOyni KoHBeHIiT Ta € HEBi'€MHOIO
YaCTUHOIO MpeAMeTy Ta MeTh cTarti 8. Takum YWHOM, 3aKOH
MOBUHEH BIANOBIJaTM BHMOTraM SKOCTi: BiH TOBUHEH OyTu
JOCTYIHUM JUIs 3alHTePecoBaHOi ocobu 1 mepenbdadyyBaHUM
CTOCOBHO HOTO HACIHiJKiB (IMB. LIUTOBAaHE BHUIIIE PIIIEHHS y CIpaBi
Poman 3axapos, § 228).

128. 30kpemMa, y KOHTEKCTI TAa€EMHHX 3aXOJIB CIIOCTEPEKEHHS,
TaKWX SK TICPEXOIUICHHS IIOBiIOMJICHb, BHMOTa IOPHIHYHOL
«rependavyBaHOCTI» HE MOXKE 03Ha4aTH, 110 ocoba MoBuHHA OyTH B
3M031  mependadyatd,  KOJIM ~ OpraHM  BIAAd,  HMOBIpPHO,
MEePEXOTUTIOBATUMYTh MOTO TIOBIJOMJIEHHS, III00 BiH MIr aJanTyBaTH
CBOIO TOBEIHKY BIMOBIMHUM uynHOM. OJIHAK, KOJIU BIIaJia peai3ye
CBOI TOBHOBQ)XCHHS TA€MHO, PHU3UKH CBaBULIS € OYEBUIHHMH.
TakuM YHMHOM, HaIliOHAJHHE 3aKOHOIABCTBO MA€ MICTUTH JOCTATHHO
YiTKI, JETallbHI MpaBWia IMPOCIYyXOBYBaHHS Tee(OHHUX PO3MOB,
mo0 matu oco0aM HajeXHI BKa3iBKM Ha OOCTaBMHU Ta YMOBH, 3a
SKUX YIIOBHOBa)XEHI JIep>KaBHI OpraHu MOXYTh BAAaBaTUCS 10 Oyab-
SAKUX TaKUX 3aXO[iB (IMB. IMTOBAHE BUIIE pillleHHS y cripaBi Poman
3axapos, § 229) .

129. binbie Toro, OCKiIbKM BIPOBAIKEHHS HA MPAKTHIIl 3aXO0IB
Ta€EMHOTO CIIOCTEPEKEHHS 3a TIOBIIOMIICHHSMHU HE € BIIKPUTUM JUJIS
KOHTPOIO 3 OOKYy 3aiHTepecoBaHHMX 0Ci0 abo TpoMaJIChKOCTI B
[IJIOMY, MOTO BTIJIEHHS Y BHUIVISAI BUKIIFOYHO PO3CYIYy BUKOHABYOTO
oprany abo cymui, mo sBIs€ co0OK HEoOMeXeHy Bianmy, Oymae
CYIIepEYUTH BEPXOBEHCTBY MpaBa. OTxke, 3aKOH MOBUHEH BU3HAYATH
MeXi OyIb-SIKOTO TaKOTO PO3CYHY, KU HATAEThCS KOMIIETCHTHUM
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OpraHaMm BJIaJH, 1 CIOCi0 WOTO BUKOHAHHS 3 JIOCTATHHOIO SICHICTIO,
0 JO3BOJAE 3a0€3leYuTH JIIOAWMHI HAJEKHHUM 3aXUCT  Bij
CBaBUIBHOTO BTPYYaHHs (IMB. IIUTOBAHE BHILE DIIICHHS Yy CIpaBi
Poman 3axapos, § 230).

130. Y 3B's3ky 3 1uuM Cyn HarolocuB Ha HEOOXiIHOCTI
JOTPUMAHHS TapaHTid. 3 ONIAQy Ha PHU3UK TOrO, IIO CHUCTEMa
TAEMHOTO CIIOCTEPEKEHHS 3aIUIsl 3aXHMCTy HaIllOHAJIBHOI Oe3MeKn
MOXe TnociaabuTi abo HaBiTh 3pYyHHYBaTd JEMOKpATIIO  IIif
npuBoaoM ii 3axucty, Cyn moBHHEH OyTH BIEBHEHHUH, IO ICHYIOTh
rapaHTii MpOTH 3JI0BXKHBAHb, SIKI € aJleKBaTHUMHU Ta €(DEeKTUBHUMH.
L5 o1iHKa 3aJI€XUTh BiJl yCiX 0OCTaBUH CIIPaBH, TAKUX SIK XapakKTep,
00csr 1 TPUBANICTh MOXJIMBUX 3aXO[iB, MIJACTAaBH, HEOOXimHI s
OPUMHATTSA PIIIEHHS MPO iX MPOBEIEHHS, OpPraHH, YIMOBHOBaXKEHI
JTO3BOJISITH, 3IIMCHIOBATH 1 KOHTPOJIFOBATH iX, 1 3aCO0U IOPUIUIHOTO
3aXUCTY, BCTAHOBJICHI HAI[lOHAJIbHUM 3aKOHOJABCTBOM  (JIMB.
HaBe/ICHE BUIIE pillieHHS y cupaBi Pomarn 3axapos, HaBeleHE BUIIIE,
§ 232). Harsit i KOHTPOJIb 32 TAEMHUMH 3aXOJaMH CIIOCTEPEIKCHHS
MOXYTh BCTYNaTH B Jlif0 Ha TPbOX eTamax: KOJM CIIoYaTrky Oyio
OPUNAHATO PILIEHHS MPO 3AIHCHEHHS CIOCTEPEXEeHHs, Mij Jac ioro
3nicHeHHs abo micns Horo nmpunuHeHHs. Lo crocyerbest mepuinx
JIBOX €TalliB, cama IMPUPOJa Ta JIOTIKA TAEMHOTO CIOCTEPEKEHHS
TUKTYIOTh, IO HE TIIBKH CaMe CIIOCTEPEKEHHs, aje ¥ po3risl, 0
HOro CympoBOIKYE NMOBHHEH 3/1HMCHIOBAaTHCS 0e3 BiJjoMa OCOOH.
Otxe, OCKUIBKM ocoba He 3MoXke NIykaTh eQeKTUBHUU 3aci0
MIPaBOBOTO 3aXUCTY 3 BJIACHOI BOJII a00 OpaTu 0e3MoCcepeIHIO0 yuacTh
B OyZIb-KUX TMPOIEAYpax OCKap>KEHHSI, BAXKIIMBO, 1100 BCTAHOBJICHI
mporenypu cami mo coOi 3a0e3neuyBaii HAJIECKHI 1 BIAMOBITHI
rapaHTii 3axucTy ii npaB (IUB. HaBeJlEHE BHILE PIIIEHHS Yy CHpaBi
Poman 3axapos, § 233).

131. Ile, 30kpemMa, CTOCYeTbCS THTAHHS TPO Te, YU Oyio
BTPYUYaHHsS «HEOOXITHUM Y JI€MOKPAaTUYHOMY CYCHUIBCTBI» 3ais
JNOCATHEHHST 3aKOHHOT MeTd, ockuibkn Cya  BU3HAaB, IO
MOBHOB@KEHHS MO0 3IIHCHEHHS TAEMHOTO CIIOCTEPEKEHHS 3a
IpOMaJIsIHAMHU JIOMYCKAIOThCS JIUINE 3TiAHO 31 cTarrero § 10 Takoi
MIpH 110 BOHHM € CYTO HEOOXITHHUMHM JJISl 3aXUCTY NE€MOKpPATUYHHUX
iHcTUTYTiB.  OLIHIOIOYM  ICHyBaHHA Ta  MacmTabu  Takoi
HeoOximHocTi, JIOroBipHI  JiepKaBH  KOPUCTYIOTbCS  IE€BHOIO
cBoOomoi0 po3cyny. IIpore, meil poscyn miansrae eBponeicbkomy
HATJISITY, SIKAHA OXOIUTIOE SIK 3aKOHOAABCTBO, TaK 1 MPAKTUKY HOTO
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3aCTOCYBaHHS (IUB. IMTOBAaHE BHWINE pIlIEHHS y copaBi Poman
3axapos, § 232).

(b) 3acTocyBanHs HaBeleHHX MPUHIMIIB y Uil cnpaBi

132. Cyn BBaxkae, 1 CTOPOHHM I[LOTO HE 3alepevyyloTh, IO 3aX0IU
TAEMHOTO CIIOCTEPEKEHHSI CTOCOBHO 3asBHHKIB y Il crpasi
CTAaHOBWJIM BTPY4YaHHs B iXHE IMPaBO Ha TOBary 10 'TPUBATHOTO
xUTTA" 1 "KOpecnoHAeHii", rapanToBanoro crarrero 8 KonpeHiii.

133. [Ilo crocyeThcs MUTAaHHS 3aKOHHOCTi, CTOPOHU HE CTaBIISITh
miJ CyMHIB TOH (DaKT, 0 TaEMHE CIIOCTEPEIKEHHS MAa€ IMiJCTaBy y
BHYTPIITHROMY 3aKOHOJABCTBi, a came BIATMOBIIHHUX MOJOKCHHSIX
KIIK, HasBHICTh SKHX HE BUKIMKAE >KOJHUX CYMHIBIB y Il CIpaBi.
He 3amepeuyBanocs, 10 BHUKOPUCTaHHS 3aXOMdIB Ta€MHOTO
CIIOCTEPE)KEHHS B KOHTEKCTI KPUMIHAIBHOTO IMPOBAKCHHS MOXE
pO3MIIAIATHCS SIK JIETITUMHA METa Yy BUIVISIII 3aXUCTy T'POMAaJChKOI
Oe3IeKu, mpaB Ta CBOOOI IHIIKX 0OCi0.

134. Cyn Takox 3a3Hayae, 110 BiH HE 3000B'sI3aHUIl OIIHIOBATH
3arajoM €CTOHChKE 3aKOHOJABCTBO, IO JO3BOJISIE 3aCTOCOBYBATH
3aXOAM TAaE€MHOTO CIOCTEPEKEHHS. 3asBHUKH CKap)KUIUCS Ha
KOHKPETHI BWIIaJIKHU, KOJMU TaKe CIIOCTEPENKECHHs 3I1HCHIOBAJIOCS Y
KpUMiHAJIbHOMY MPOBAIKEHHI MPOTH HUX. Y 3B'SI3KY 3 IIUM y CKap3i
Hnuocss 0coONMBO HEBUKOHAHHS CYIUISIMH  Ta TPOKYpOpaMu
JIOCYJIOBOTO PO3CIIiIyBaHHS, SIKi JO3BOJISUTA Pi3HI 3aXOIU Ta€EMHOTO
CIIOCTEPEIKCHHS, BUMOTH  JOTPUMYBATUCS  HAI[IOHAJTHLHOTO
3aKOHOJABCTBAa ILI0JI0 HABEJEHHS MOTHUBIB Yy CBOiX pIIICHHSX.
3asgBHUKM BBa)KaJM, [0 Taka BIJIMOBAa TMpHU3Bela JO TOro, IO
BTPY4aHHS He Oyl0 «3rAHO 13 3aKOHOM», TIyMaueHHS Ta
3aCTOCYBaHHSl HAIllOHAJIbHOTO 3aKOHOJABCTBa Oysj0 3allIsIMOBaHE
CBaBLUISAM, a MPOBEJCHHS 3aXOJiB TAEMHOTO CITOCTEPEIKEHHS HE
Oys10 HEOOX1THHIM.

135. Cyn 3a3Haudae, 10 O3B HA TMPOBENCHHS PI3HUX 3aXO[iB
TAEMHOTO CIIOCTEPEIKEHHS OYJI0 BHJIAHO MIPOKYpOpaMu abo CymIssMu
JIOCYI0BOTO po3ciiyBaHHs (AuB. yHKTH 11, 47 148 Buie). 3rigHo
3 HaIIOHAJILHUM 3aKOHOJABCTBOM, 1, SIK TiATBepaAuB BepxoBuuii Cyr,
o0uaBa TUMU JI03BOJly TIOBHHHI MICTUTH TMIJACTaBU  IIOJO
OOIpYHTOBaHOI MiNO3pM y BYMHEHHI 3JI0YMHY, a TaeMHE
CIIOCTEPEXKEHHSI € BUKIIOUHUM 3aX0A0M (auB. myHKTH 38, 39 i 45
Bule). 3 omsiay Ha 1e, Cya BIAXUIIs€ apTyMEHT, BUCYHYTHH JIPYTOIO
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3asgBHULICIO TPO Te€, IO HAI[lOHAJIbHE 3aKOHOAABCTBO HE BHMArae
OOTpYHTYBaHHS JIO3BOJIIB HA TA€EMHE CIIOCTEPEKEHHS (IWB. MYHKT
116 Buie).

136. Cyn TakoX MWIAKPECTUB BaXIUBICTh TOrO, IO Oprax,
YIIOBHOBXCHWW HA/JaBaTW [O3BUI HA 3/IMCHEHHS TAaEMHOTO
CIIOCTEPEKEHHS, OBUHEH OyTH 30aTHUM NEpPEBIPUTHU «HASBHICTh
OOTpYHTOBAHOT IMMiIO3pH MIOAO KOHKPETHOI OCOOW, 30Kpema, Y
ICHYIOTh (D)aKTH4YHI O3HAKH IiJ03pH B TOMY, IO ocoba IUIaHye,
MPOIOBXKYE BUMHATH 200 BUMHIIIA 3JIOUYMH 200 1HIII Jii, 10 MOXKYTh
MPU3BECTH JI0 3aCTOCYBAHHS 3aXO[iB TAEMHOTO CIHOCTEPEKEHHS, 1
«4d BIATIOBiAA€ JO3BOJCHUH TIepexBarT (KOPECIOHJIEHIIi) BHUMO31
"HEOOXiTHOCTI B JEMOKPAaTUYHOMY CYCHIIBbCTBI" ... HAPUKIIAL, YU
MOKHA JIOCSTTU IIIe MeHII OoOMeXyBaJbHUMH 3aco0amu» (JIMB.
UTOBaHE BHINE pilleHHS y crpaBi Powman 3axapos, § 260, 1
llpacoesiu, naBenene Buime, § 94). Taka mepeBipka, pazom i3
BUMOTOI0 BHKJIACTH BIAMOBIIHI MOTHUBHU Yy PIIIEHHSX, SKUMHU
JIO3BOJICHO TAa€MHE CIIOCTEPEKEHHS, € BAXKJIMBOI TapaHTI€l0, IO
rapaHtye Te, IO 3axXoAM He OynyTb 3I1HCHEHI BMIIAJKOBO,
6e3cucteMHO a00 6e3 HeOOX1THOTO Ta HaJIEKHOTO PO3IIISIY.

137. HesBaxarounn Ha BHUMOTY, IO JIO3BOJM TOBHHHI MICTUTH
NPUYMHA, [I0 CTOCYIOTHCS BCTAHOBJICHHX 3aKOHOM YMOB IIIOJZIO
OOrpyHTOBaHOI MiJO3pH, a TAKOX MpHUHLMIY ultima ratio, y crpasi
3asBHUKIB, PIIIICHHS, YXBaJIEHI CYISIMU JOCYIOBOTO PO3CIIITyBaHHS,
BKJIIOYAJIM JIMILIE TIOBEPXHEB1 Ta JEKJIapaTHBHI 3asBM, TOMAl SIK
MPOKYPOPCHKI JO3BOJIM HE MICTHIM >KOIHUX AapryMEHTIB (JMB.
naparpadu 12, 38 1 39). He3Baxatoun Ha Te, mo BepxoBuuii Cyp
BH3HAB ITOMUJIKY CTOCOBHO JIO3BOJIIB HA TAEMHE CIIOCTEPEKEHHS, SKi
HE MICTHJIM HEeOoOX1ITHUX JIOBOJIB, BIH MPOJOBXKYBAB OLIHIOBATH, YU
CripaBi 11l 3aKOHHI yMOBH Oy/JIM BUKOHAHI B TOM Yac, KOJH Il 3aX0/I1
BKke Oyiu go3BojeHi. Bin 0e3nocepeHbO pO3IVITHYB  BCIO
BIZIMOBIHY 1H(QOpMAIiI0 (BKJIIOYAIOUM Marepiajiu, M0 MICTATHCS Y
Mmarepiajax CIIOCTEPEKEHHs, a TaKOX KJIOMOTAaHHS MpO HaJaHHS
JI03BOJIIB), 1 AIMIIOB BUCHOBKY, IO BIJMOBIJHI MOMEpeIH] YMOBHU
Oynu BUKOHaHI (IuB. MyHKTH 37-39 Buiie). BingnosigHo, BepxoBHuit
Cy[l 103BOJIUB BUKOPUCTAHHS JO0KAa3iB, OTPUMAHUX 3a pe3ylbTaTaMu
TAEMHOTO CIIOCTEPEKESHHS.

138. Cyn BBaXxkae, 10 B CBITJII BUKJIAIeHOT (JaKTUYHOI Ta MIPABOBOT
cUTyallii, L cropaBa CWIbHO Haragye oOCTaBUHH, $KI Oyilo
MOKJIQJICHO B OCHOBY MOTO pillleHHs y CIpasi [Jpaeocsiua, KOIM i
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Yac OIIHKU JIOMYCTUMOCTI JTOKa3iB HAI[lOHANBHI CYIU 3aCTOCYBAIU
NPaKTUKy KOMIIEHCAlii MOYaTKOBOi HENOCTATHBOI apryMeHTamii B
J03BOJIaX  CIIOCTEPE)KEHHS  IUIAXOM  3BOPOTHOTO  HABEACHHS
oOTrpyHTYBaHb (IUB. TUT. BUlE /pacoesiu, §§ 90-92 ta §§ 95-96;
IuB. TakoX Mamanosiu npomu Xopsamii, Ne 2742/12, 4 BiTHS
2017 p.) 1 bawuu npomu Xopeamii, Ne 22251/13, 25 xoBtus 2016
POKY).

139. Cyn 3a3Hadae, Mo Ypsii BUKJIAB apTyMEHTH OO TOTO, YOMY
II0 CIIPaBy CJIiJ BIAPI3HSTH Bij cripaBu /[pacoesiua. Bin BU3HaE, M0
B KOHKPETHOMY KOHTEKCTI Cy0BOi cuctemu Ectownii, ne BepxoBuuit
Cyl MOXe TakoX (YHKIIOHYBaTH fK Cyd, SKHH 37iiCHIOE
KOHCTUTYLIHHUN KOHTPOIb, BepXoBHMII cy NiliICHO OLIIHUB, YU OYJI0
Ta€MHE CIIOCTEPEKEHHS 3a 3asIBHUKAMU MPOIMOPLIHHUM. YPSJI TAKOK
HaBIB OIS MOTEHLIWHUX 3ac00iB IOPUAMYHOTO 3aXHCTY, SKUMU
3assBHUKU MOTJIM CKOPHCTATUCS MJisi BUPIIICHHS CBOIX ITHTaHb,
MOB’SI3aHUX 31 CTarTel0 8§, 30KpemMa, MOXIJIMBICTH BHMararu
BiIIIKOAYBaHHS MopanbHOi mkoau. Ognak Cya 3a3Hadae, 1m0 Ypsn
HE HaBiB OJHOTO MPUKJIATY MPELEIeHTHOTO MpaBa, KO ToH (akT,
110 JI03B1JT HA TAEMHE CIIOCTEPEKEHHS HE MICTUB JOCTATHIX MiACTaB,
SK TOTO BHMAarae Hal[iOHAJIbHE TPELEJCHTHE IMPaBO, PO3TISIAIOCS
K TIJCTaBa JUIsl BIAIIKOAYBAHHS IIKOAU. Y 3B'SI3KY 3 IIUM YypsT
TaKOXX BH3HAB, IO HE MOXJIHMBO OYyJIO Mepen0adynuTH MEePCICKTHBU
yCIIXy TaKoro MO30BY.

140. HesBaxaroun Ha 3a3HadeHi Buine 3ayBakeHHs, Cyn
MIIKPECoe, 10 CyTh HWOTO BUCHOBKY Y pilleHHl /[pacoesiua
TOpKHYNacss TOro (akTy, 110, HE3BaKAIOYM HA 4YITKY BHMOTY B
HAI[IOHAJILHOMY 3aKOHOJIAaBCTBI TIPO T€, IIO JIO3BOJIM Ha TAEMHE
CIIOCTEPE)KEHHS MaloTh OyTH OOIPYHTOBaHI, HalllOHANbHI CyIu
3aMpOBaMIA MOXKJTMBICTh HABOJUTH TaKl MIJCTaBU PETPOCIIEKTUBHO
(31 3BOPOTHOIO JII€10, PETPOCIIEKTUBHE OOIPYHTYBaHHs) y BUIIAIKAaX,
KOJTM YIIOBHOBA)XKEHI OPTaHM 3 CaMOTO IMOYaTKy I[bOTO HE 3pOOHIIH.
Came 119 mpakTUKa OOXOAy BHUMOTHM HAaBECTH TIJCTaBU Ha
MOYaTKOBOMY €Tari HaJaHHS TAaKoTo J03BOJIY Ta MOTOKEHHS 3 THM,
II0 BOHU TaKOX MOXYTh OyTH HaBeAeHI Mi3HINIE i Yac
MPOBA/DKCHHS, BIIKPWIO MUISIX JO CBaBUUIA, L0 CYNEPEYUTh
rapaHTisM 3rigHo 31 crartero 8 Konsenii. Cy He MOXke HE BU3HATH,
10 Taka  mpobiema € CyTTIo 1 1i€l cpaBu. Lle Tak, He 3a1MeKHO Bij
TOTrO, YM Oylia CyrnepedInBOI0 MOoNepeIHs HalllOHAbHA MPeleICHTHA
NpaKkTUKa, abo X MOXIIUBICTH apryMeHTallii 31 3BOPOTHOIO Ji€I0
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(peTpocriekTUBHE OOTpYHTYBaHHsI) Oyia BIIEpIE BBEICHA JIUIIC B
KOHTEKCTI PO3IVISIHYTOI CIIpaBH.

141. [Ilo crocyeTbCs NPaKTUKU CIPUMHATTS PETPOCIEKTUBHO
HajaHux aprymeHTiB, Cyn 3a3Haudae, 1m0 e()EeKTHBHICTh TapaHTii
HOTIEPEHHOT0 KOHTPOJIIO Ta 3000B's13aHHS HABEJCHHS ITiJICTaB MOXKE
HE CHiBHaIaTd, KO0 OOOB'SA30K IOMEPEIHBOTO JTOCIHiDKEHHS Ta
HaBEIECHHA IIJCTAB 3aMIHUTH MOXJIMBICTIO HABECTH TakKli JIOBOIU
Mi3HINIE Ha CTajil CyIOBOTO pO3DISAY, A€ CYId HEMUHYyYe
OTPUMAIOTh OlIbIIE iH(OpMAIi PO Te, K OYJI0 BUNHEHO MOXKITUBI
3mounHH. Lle He MPOCTO MPOMIKOK Yacy, a IHIIUHM MpolecyalbHUN
KOHTEKCT, B SIKOMY OyIyThb HaBe[eH1 Taki MiJCTaBH, II0 i BUMAarae
TaKoi 00epeKHOCTI.

142. 3Bakaroud Ha HaBeneHi Buie npuuynHu, Cya BBaXkae, IO
OCKIJIbKA BTpPYYaHHs Yy TIpUBAaTHE JKUTTA 3asBHUKIB Ta iX
KOPECMOHJICHI[II0 HE BIAMNOBIIAJO BUMOTaM, MepeadaueHuM Yy
HAI[IOHAJILHOMY 3aKOHOJIAaBCTBI B TOMY, IIO JO3BOJM Ha TaEMHE
CIIOCTEPEXKEHHS MOBUHHI OyTH HaJeKHUM YMHOM OOIPYHTYBaHHI, I
BTPYYaHHS He OylU «3TiIHO 13 3aKOHOMY, SIK TOTO BUMAarae myHKT 2
crarti 8 KonseHii.

143. OTtxe, Oyno nopytieHo crartio 8 Konenirii.

IV. BACTOCYBAHHS CTATTI 41 KOHBEHILIIT

144. Crarrs 41 KonBenuii nependavae:

«Ikmo Cyn BusHae ¢akt nopymeHHs KoHBeHIlii ab0 MpOTOKOJIB 0 Hel 1 SKIIO0
BHYTpilIHE TmpaBo BimmoBimHOi Bucokoi Jloroeipuoi Croponu mepeadadae Juiie
yacTkoBe BimmkomyBaHHs, Cyd, y pasi HEOOXiqHOCTI, Hajae MOTEPIIid CTOPOHI
CIpaBEIINBY CaTHC(AKIIIFO.)»

A. HIkona

145. 3agBHUKM BHMAarajid HACTyNHI CYMH  BiJIIKOJYBaHHS
MopaiabHOI mKomu. TpeTiit 3asBHUK 1 KOMIIaHIi-3assBHUIII BUMAaraiu
no 16 500 eBpo (EUR) cTOCOBHO CTBEpAKyBaHOTO MOPYILIEHHS
nyHKTy 1 crarti 6 Konsentii Ta 10 000 eBpo 11010 CTBEpAXKYBaHOTO
nopymensss crarri 8§ Kousenmii. Ilepmmii 1 npyruii 3asBHUKH
BUMarajgd CcyMmMy KOMIIEHcallli 3a MOpajbHY IIKOAY, SKy Oyze
BupimeHo Cynom. YeTBepTHii 3aBHUK BHMaraB CymMy KOMIIEHCAIlii
3a MOpajJbHY INIKOJY, 3asBIE€HY Yy 3BSI3Ky 3 CTBEpAKYBaHUM
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nopyueHHsM myHKTy 1 crarti 6 KonBenmii, sikuii Oyne BUpILIEHO
Cynom.

146. [lepma 1 n#gpyra KOMMaHifA-3asBHUK TaKOK BHUMarajiu
BiJIIKOAYBaHHS MarepianpHoi mkomau: 798 000 eBpo Ta 127 823
€BPO BIJMOBIHO, CYMH, IO MPEACTABISAIOTH COO0I0 HAKJIaJCHI Ha
HUX IITpadu BHACIIIOK iX 3aCyIKEHHS.

147. VYpsin cTBepIKyBaB, 110 Yy BHUIAAKY, fAKIIO He Oyno
nopymeHHs: KonBeHI1ii, koMneHcaiiss MOpaJbHOI IIKOAN HE TIOBUHHA
Oytn mpucymkena. Illo cTocyeTbcs BUMOTI HIOAO MarepiaibHOL
IIKOJH, TO/1aHOi KOMIaHIIMU-3asBHUKAaMH, Ypsii CTBEP/UKYBaB, 110
HE ICHYe IPUYMHHO-HACIIJAKOBOIO 3B'SI3KY MIK ITIOHECEHUMH
mTpaQHUMU CaHKLISIMM Ta IependadyBaHUMM IOPYIICHHSAMHU
Kougen1ii.

148. Cyn He BOauae NPUYUHHO-HACTIAKOBOTO 3B'SI3KY MIiX
nopyueHHsaM crarTi 8 KoHBeHIIT Ta 3asBIIEHOI0 MarepiajbHOO
IIKO/IO0; TOMY BiH BIJIXHJIS€ BiJIMOBiAHI BUMOTH MepIIOi Ta Apyroi
KOMIIaH11-3asBHUKIB.

149. [Ilo crocyeTbcs HemaTepialbHOI IIKOAM, 3 YpaxyBaHHSAM
XapakTepy MOPYIIEHHs CTaTTi 8, BCTAHOBJIEHOI CTOCOBHO JPYroro Ta
TPETHOIO 3asBHMKIB Ta KOMIIaH1N-3adBHMKIB, Cya NPUCYIKYE Taki
CyMH, IIOC Oy/b-KUI NMOJAaTOK, KUl Moxke OyTu crarHenuit: 2000
€BpO JAPYroMy 3asBHHKY, TPEThOMY 3asBHHKY, MEPIIiil KOMIaHii-
3asiBHUKY 1 JPYT1i KOMIIaH1i-3asIBHUKY.

B. Cynosi ta inui BuTparu

150. 3asgBHUKM TaKO)XK BUMAarajau Cy[OBl Ta 1HIII BUTPATH y TaKHX
po3Mipax: mnepuuil 3asBHUK BUMaraB 85,647 €BpO Ha IMOKPUTTS
CYIOBHX BHUTpAT, MIOHECEHUX Iepe/l HAIllOHAJTbHUMHU CyJaMmH, Ta 3
900 eBpo nmns Butpar Cyny; Apyruii 3asBHUK BuMaras 121 619,76
€BPO 3a CYIOBI Ta IHII BUTPATH, TOHECEH] B HAI[IOHAILHUX CyaxX,
ta 7 800 eBpo 3a BHUTparu, moHeceHi B Cyni; TpeTiii 3asiBHUK i
koMmraHii-3asBHuII Bumaranu 961 690 kpon (EEK) i 310 523 eBpo
CIITPHO 3a CYIOBI Ta IHII BHUTpAaTH, TIOHECEHI TEpen
HalioHanbHUMHU cyfdamu, 1 641,981 mBenacekux kpon (SEK) 3a
cynoBi BuUTpaTH, 3pobneHi mnepen CyaoM; 1 4yeTBEpTUH 3asiBHUK
BumaraB 133 707,43 €Bpo 3a CylnoBI BUTpaTH, IMOHECEHI Mepen
HaIllOHAJTFHUMU CyTaMH.
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151. [I{o crocyeThest CyTIOBHX Ta IHIIMX BUTPAT, TOHECEHUX TIEpeN
HaIlOHAIBHUMH CyIaMH, YPSiJ CTBEPDKYBAB, 11O Ti, IO CTOCYIOTHCS
KPUMIHAJILHOTO MPOBAPKEHHS B IIIJIOMY, PE3YJBTATH SIKUX HE OynyTh
3mineHi pimenasm Cyny. bigsme Toro, cymepeuka B Cymi
30cepeKyBallacs JIMIIE Ha JCIKUX MUTAHHSIX, sIKI OyJIM MOCTaBIIeH]
nepes HarioHanbHUMHU cygamu. 1o cTocyeTbes CymoBUX Ta IHIIHMX
BUTpaT, noHeceHux mnepen CymoMm (Ha IO HE MPETEHIyBaB
YeTBEpPTUH 3asABHUK), YpsAd 3a3Ha4MB, IO 3asBHUKH MOJAIIN
nexinpka ckapr no Cymy, 1 Ypsa OyB MOBIIOMIICHHH JIUIIE PO
NUTaHHS, nependadeHi NyHKTOM | crtarti 6 (CTOCOBHO BCiX
3asgBHHKIB) 1 CTATTi 8 (CTOCOBHO APYroro Ta TPEThOTO 3asBHUKA Ta
KoMnaHii-3asBHUKIB). Illo crocyeTbcs mepmioro Ta  Apyroro
3asBHUKA, K1 MalOTh OJHOIO 1 TOTO X IpezacTaBHUKa nepeq Cynom,
VYpsn cTBepHKyBaB, IO IXHI 3ayBaKe€HHs LIOAO TPUBAIOCTI
PO3MISTHYTOrO NPOBA/UKEHHS OylIM B OCHOBHOMY 1J€HTHUYHHMHU.
Bonu Takox cTBepuKyBad, IO MPEICTABHUK TPEThOI 3asBHHULI Ta
KOMITaH1i-3assBHUKA TOJANIM CIUIbHY 1 Ay)Ke 3arajbHy BIiAMOBIIb Ha
3ayBaXKEHHs Ypsy.

152. 3rifHO 3 NpeLeAeHTHOI mpakTukoo Cyay, 3asBHUK Mae
IIPaBO Ha BIJIIKOJYBaHHS CyIOBUX BUTpAT TUIbKH B Tiil Mipi, B sIKii
OyJI0 JOBENIEHO, 1110 BOHU OyiIu (PaKTUYHO TOHECEH1 Ta HEOOX1/Hi 1 €
OOrpyHTOBaHMMHU B po3Mipi. biibie Toro, cyoBi BUTpaTu TIIbKU
BIJIIITKOJTOBYIOTHCH, OCKIJIBKHU CTOCYIOTBCS BCTaHOBJIEHOT'O
nopyienus (quB. [lunix npomu Cnosenii [BIT], Ne 71463/01, § 226,
9 xBiTHs 2009 poky). bepyun 1o yBaru mMarepiaj, IKUM BiH BOJIOIB,
1 3a3HaUEH1 BUILE MIpPKYyBaHHS, 1 BKa3aBIlK, 10 B JaHiil crpasi Oyio
BCTAHOBJIEHO JIMIIE TOPYIIEHHS CTarTi 8§, TOAl SK psAJ CKapr
3asiBHUKIB OYyJI0 BU3HAHO HENPUUHATHUMHU (AUB. MyHKT 5 Buule), Cyn
BBaXKa€ 3a JIOLJIbHE MPUCYIUTH ApyroMy 3asBHHKOBI 1500 eBpo, a
TPEThOMY 3asBHUKY 1 KOMIIaHii-3aBHUKY criibHO cymy B 1500
€BPO, TUTIOC OyIb-SIKHI MOAATOK, KU MOXKe OyTH CTATHEHUH 3 HHX,
MOKPUBAIOYU BUTPATH 32 BCIMa BUMOT'aMH.

C. Ilens
153. Cyn BBakae 3a JOIIbHE MPU3HAYMTH TIEHIO HaA TiACTaBl

TPAHUYHOI IO3WYKOBOI CTaBKM EBpPOINEHCHKOrO IEHTPAIBHOIO
0aHKY, 110 sIKO1 MarOTh OyTH JIO/aH1 TPU BIICOTKH.
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3 IUX NIACTAB CYJ OOJHOT'OJIOCHO

1. Ozonowye 3as1By NpUIHATHOLO;
2. [locmanosnse, mo He Oyno nopymieHo myHKT 1 crarti 6 KonBeHtrii;

3. Ilocmanoense, mo Oymo mopymieHo crartio 8 KoHBeHIT CTOCOBHO
JPYroro Ta TPEThOrO 3asBHUKIB, a TAKOX MEpPIIOi Ta JPYyroi KOMIIaHIH
3asBHUKIB;

4. Ilocmanoense
(a) mo aeprkaBa-BiAMOBIaY Ma€ BUILIATHTH IPOTATOM TPHOX MICSIB 3
JIaTH, KO PIIIEHHS CTaHE OCTaTOYHUM BIAMOBITHO 10 MYHKTY 2 cTarTi 44
KonBeHii, Taki cymu:
(1) 2 000 eBpo (BI THCSAY1 €BPO) ISl PYTOTO Ta TPETHOTO 3aIBHUKIB,
a TaKOX JUIs MEepIIOoi Ta Ipyroi KOMIaHii-3asBHUKA, IIIOC Oyab-KUH
MIOJATOK, IKUH MOKe OyTH CTSTHEHUH 3a MOpaJIbHY LIKOAY;
(i1) 1500 eBpo (omHa THCAYA M'ATCOT €BPO) JIPYrOMY 3asBHUKOBI Ta
1500 eBpo (omHa THCSYa W'ITCOT €BPO) TPETIH 3asiBHULI Ta
KOMIIaHIsIM-3asBHUKaM CIIIJIbHO, IUTIOC Oynb-SKMH IONATOK, SKHHA
Moyke OyTH CTSTHEHUH, Y BITHOILIEHH] CYJOBUX BUTpAT ;
(b) 1m0 3 MOMEHTY 3aKiHUEHHS 3a3HAUYEHUX BHILE TPHOX MICSIIB 0 BUIJIATH
Ha 3a3Ha4eHy CyMy MOBHMHHA CIIA9yBaTHCS MPOCTA MPOIIEHTHA CTaBKa, 10
JOPIBHIOE TpaHUYHIA NO3MYLl €BpPONENHCHKOr0 LEHTPAJIBHOrO OaHKY
IPOTATOM IepioAy A€POATY IIIIOC TPH BIACOTKU;

5. Bioxunsie pemiTy BUMOT 3asBHUKIB I110/10 CIPaBEAJIMBO1 caTuchakiiii.
Y4rHEHO aHIIIHCHKOI0 MOBOIO 1 MOBIAOMIJIEHO MUCHMOBO 28 TpaBHS

2019 poxky BianoBiaHo 10 mMyHKTIB 2 1 3 npasuina 77 Pernmamenty Cyny.

Xacan bakiui Pobept Cnano
(Hasan Bakirci) (Robert Spano)
ceKpeTap BiUILTY rojioBa
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Jlonarok

3asgBa Tlomano 3aaBHUK [Ipencrasneni
HOMEP nauni Jlara HApOKEHHS
Micue pe3uaeHiii

173/15 23/12/2014 | Tymrio JIiomix Maprt Cyci
12/11/1964
Kypeccaape

181/15 23/12/2014 | Kanes KAHI'VP Maprt Cyci
07/07/1968
Tannina

374/15 18/12/2014 | E.L.L. Kinnisvara AS [Tepci bpart
myOJIiYHO-TIPaBOBa
KOMTIaHis 3 micieMm
nepeOyBanHs B TamniHHI

383/15 18/12/2014 | Toomac AHHYC I[Tepci bpart
05/10/1960
Tanninn

386/15 18/12/2014 | AS Jarvevana [Tepci bpart
TOBApUCTBO 3 JEP>KaBHOIO
BIZITOBIZAIBLHICTIO,
3apEECTPOBAHO 32 3aKOHOM
Ecronii 3 MicLeM
nepebyBanHs B TayutiHHI

388/15 23/12/2014 | Bimto Peitnsn Mapryc Myry
23/05/1953
[Tanmamyse
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