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PIIIIEHHA

CTPACBYPI'
2 TpaBHs 2019 poky

Piwenns nabyoe cmamycy ocmamoyunoeo 8ionogiono 0o nynkmy 2 cmammi 44
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Y cnpaBi Axxuy nporu Xopsarii (Ne2),
€BpOIEHCHKUI CyJl 3 TIpaB JIFOAWHU (TIEpIa CeKIlisl), 3aciJaroun MajaTow y

CKJIai:

Jlinoc-Onekcanap Cunmmian (Linos-Alexandre Sicilianos), conosa,
Kcenist Typxosuu (Ksenija Turkovic),

Aumnem ITeiiuan (AleS Pejchal),

Kummrod Bovitiuek (Krzysztof Wojtyczek),

Apwmen Apytionsa (Armen Harutyunyan),

Tim Eiikke (Tim Eicke)

I'in6epro ®emnini (Gilberto Felici), cyani,

i Penara [lemmxenep (Renata Degener), sacmynnuk cexpemapsi,

[Ticns Hapan 3a 3aunHeHUMH BepuMa 2 kBiTHs 2019 poky,
[Iporonornye HACTYITHE PILICHHS, IPAUHSITE TOTO X JTHS:

MPOLIETYPA

CrpaBy 0Oyi0 posmodaro 3a 3asBor0 (Ne 19601/16), momaHoi 10
Cyny muporu PecnyOnmikm Xopmariss Ha mmiacrtaBi crarti 34
KoHnBeH11i1 po 3aXKCT MpaB JIOAWHHA i OCHOBOTIOIOKHUX CBOOOA
(mami — Kousenuis) rpomaasauHoM Croomyyenux IlrtariB
AMepuku, rpoMagssHUHOM MioMipoM ApkuueM (1aji — 3asiBHUK),
7 xBiTHs 2016 poky.

3asiBHUKA npencTasisuia nadi [ boiu, agBokar, 110 NpakTUKye B
3arpebi. Ypsn Xopsarii (mami - Ypsa) OyB mpeactaBieHuit ii
VYnosHoBaxkeHuM, nadi IlII. CtpazHik.

3adBHUK, 30KpeMa, CTBEpPKYBaB, II0 Yy THPOBAKEHHI PO
NOBEPHEHHSI CHHA HAIllOHAJbHI Cyau XopBaTii HE MPOBOIWIN
MKOJTHOTO CIIyXaHHS 1 110, BiIMOBUBIINMCH Ha/JaTH MOXJIMBICTbH
noBepHeHHs1 cuHa 10 Criomydenux IlltariB, 11 cyau HOpYIIMIH
Joro mpaBo Ha MoBary J10 Horo CiMeMHOro KHTTS.

1 BepecHs 2016 poky npo 3asBy Oys10 MOBIIOMIIEHO Yps.

OAKTU

I. ObCTABMHMU CITPABU
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3asBHUK HapomuBcs B 1968 pomi 1 npoxkuBae B micti [lapiorr,
[TiBaiuna Kapomina (Crionmydeni lltatu Amepukn).

CnpaBa ctocyeThes "mo3acyioBoro" MpoBaHKEHHS y CHpaBi Mpo
MOBEpHEHHSI IUTHHU, mnopymieHoro 13 »xoBths 2011 poky, B
SKOMY HAaI[lOHAJIbHI CyIH BIIMOBHUJIUCS 3000B’s3aTH TOBEPHYTH
cuHa 3asBHUKAa 10 Cnomyyenux LlItariB miciast Toro, sk maru
JUTUHH (TpoMaJsiHKa XOpBarTii Ta KOJIUILIHS APYKUHA 3asBHUKA) Y
ceprmui 2011 poky «He3akOHHO yTpumyBaia» ii B Xopsarii y
3HayeHH1 ['aa3pkoi KoHBeHIi Mpo HUBIILHO-TIPABOBI ACIEKTH
MIKHApPOIHOTO BUKPaICHHS IiTeH (1aii - [aa3bka KOHBCHIIIA).
3okpema, 15 Oepe3nst 2012 poky wmicueBuid cyny M. 3arpeba
(Op¢inski gradanski sud u Zagrebu), He NPOBIBIIK KOJHOTO
CIIyXaHHS, BIJIXWJIMB KIOIMOTAaHHS 3asBHUKA IPO TOBEPHEHHS
mutuau. [licns momanHs ckapru 3asBHUKA 2 ymnHs 2012 poky
3arpe6ebknuil paitonnuii cyn (Zupanijski sud u Zagrebu) ckacysas
pilIeHHsT MICLIEBOTO CyIy 1 HampaBHB CIIpaBy Ha IOBTOPHHMN
po3msia. Bupinryroun 1ie, BiH, 30KpeMa, JOPYIUB MICIIEBOMY CYIy
NPOBECTH CIyXaHHS. BiamomigHa yacTUHa pilIEHHS OKPYXHOTO
cyaly nependaydae Take:

«.. Cyn mepuioi IHCTaHI{ YacTKOBO OOIPYHTYBaB [CBO€] pilleHHS
OesnepeyHrMH (aKTamu, a y BIANOBIAHIA YacTHHI - HAa apryMeHTax Ta
J0Ka3ax, MOJaHUX KOHTpPAar€HTOM ... HPOTE, BIH HeE JaB MO)KJ'II/IBiCTI)
3asBHUKY MPOKOMEHTYBATH iX ... OTXKe, aleisiiiiHa ckapra 3asBHUKA Ma€e
OyTH 3aI0BOJICHA, PINICHHS MEPIIOi I1HCTAHINI CKAacOBaHO, a CIpasa
MIOBEPHYTA ...

Y HOBOMY IPOBAJPKEHHI Cy/ NepIoi iHCTaHMIi BUMPABIsie BUIE3TaAaHy
MOMUJIKY, [IPU3HAYa€e ciayXaHHs (MyHKT 5 ctarti 309 3akoHy mpo CiM’io),
Ha SKOMY BiH pa3oM i3 cropoHamu (crarti 297-298 3akoHy mpo
IUBUIEHUH TIpoOIIec), BUBYAE 0OCTaBUHM CIIpaBy. "

Y HOBOMY IMpOBaJKEHHI MICBKMHA CyJ OTPHUMaB BHCHOBOK
CYIOBOTO €KCIepTa 3 IcHuxiarpii mpo Te, YM 3aBAACTh IIKOIU
noBepHeHHss  guTHHM 10  Cnomyuenux — HlrariB  #ioro
MICUXOJIOTTYHOMY CTaHy - TOOTO PHU3HKY, Tepe10a4yeHOMY B ITYHKTI
1 (b) crarri 13 (muB. myHKT 27 HWX4YE 3 JOJATKOBUMHU
nocuianHaMu). 21 tpaBHs 2014 poky ueil cya, He MpPOBIBLIM
CJIyXaHHsI, 3HOBY BIJIXMJIUB MPOXAHHS 3asBHUKA IMOBEPHYTH HOTO
cuna 10 Crionyyenux IlItaris. Lle pimenns 6ya0 miATBEpIKEHO B
anesAiiHOMY TOPSAIKY OKpYXHHMM cyiaoM 3arpeba 22 >KOBTHS
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2014 poxy. MyHinunanpbHUI CyJ BUIIPaBIaB CBOE DINICHHS HE
MIPOBOJIUTH CIIyXaHHS TAKUM YHHOM:

«... Cya He oTpHMa€ JT0Ka3iB, BUCIYXaBIIH CTOPOHH, OCKIIBKH 1€ CYTTEBO
3aTATHE PO3IVIAI CIIPaBH, MAEThCS Ha yBasi, M0 Y iXHIX IOKa3aHHAX —
4yepe3 Te, 110 BOHM MalOTh OCOOMCTY 3alliKaBJEHICTh y BHpIICHHI
crpaBH, X 00'€KTHUBHICTH Jy)K€ CyMHIBHa - CTODOHH B OCHOBHOMY XO4YyTh
MOXBAJIUTH 1 TPEACTaBUTH cebe B KpallOMy CBITII, JUCKPEAUTYIOUH
MIPOTUJIE)KHY CTOPOHY ... TOMY CBiJUEHHs B3araji He NpHIaTHI (3 TOYKH
30py HaJaHHS JOIOMOT'M CYAYy y BCT@HOBJIEHHI (DAaKTiB CIpaBH) JUIs
TMPUHHATTSA pilllcHHS. "

Ili nmpomenypu mnoBepHEHHS (AMB. MYyHKTH 6-8 BUINE) BKe
niuisranu posrsany Cynom. Y mepriit cripaBi Adowcuua, Cyn 'y
pimenHi Big 12 Gepe3ns 2015 poky BU3HaB, 110 HAllIOHATBHUM
opraHam BJaJ{ HE BJAJIOCS JiATH ONEPaTUBHO y PO3IISHYTOMY
npoBajkeHHi. Omxke, Cya BH3HAB TMOPYIICHHS ITO3UTHBHUX
3000B's13aHb JepkaBy 3rigHO 31 ctarreto 8 Konsenmii (auB. Adzié
v. Croatia, Ne 22643/14, §§ 96-99, 12 6epesns 2015 poky). Ha
Toii yac, komu Cya yxBaJMB CBOE pimieHHsA, TOOTO 17 mmororo
2015 poky, mpoBamkeHHs 11e TpuBaio B KoHcTuTymiiHOMY Cyai
PecnyOnikn XopBarist 32 KOHCTUTYIIHHOIO CKaproro, MOJaHOI0
3asIBHUKOM.

Y cBOii KOHCTUTYLIWHIA CKap3l 3asgBHMK CKapKHUBCS Ha
MOPYILIEHHST HOro IpaBa Ha CIPaBEMJIMBUU CyIOBHM PpO3IIIAL,
30KpeMa MOpyLIEeHHs HOoro MpaBa Ha YCHE CIIyXaHHS 1 OPYIIEHHS
INPUHILIMITY PIBHOCTI CTOPIH 1 MPUHIUNY 3MarajibHOCTI. binbin
KOHKPETHO, 3asABHUK CTBEp/AXKYBaB, WO 3BHYAiiHI Cyau He
OPOBOAMIIM >KOJHOTO CIIyXaHHs Yy cCHpaBl 1 L0 Cyd Mepioi
IHCTaHLli HE TOBIJOMHUB HOro MHpO CBOE pIIIEHHS OTPUMATH
BHUCHOBOK CYJOBOTO €KclepTa 3 IcuXiarpii, 10 MeperIKoIuiIo
oMy monaru 3amepedeHHs Ipo BuOip ekcrepra. [lami BiH
CKapXHBCs, 110 BIH He OyB 3alydeHHUH /10 EKCIEepPTHOI OLIHKH,
X0uya paHillle BiH BHUCIOBIIIOBaB CBOK TOTOBHICTH JO TaKOi
OLIHKMU. 3asBHUK TaKOK CKapXKUBCS Ha Te, WLI0 BIIMOBa
HAI[lOHAIBHOTO  CyAy  3000B'si3aTH  TOBEpPHYTH CHHAa €
MOPYIIEHHSM HOTro MpaBa Ha 1oBary 70 CIMEHHOTO KHTTS.
Pimennssm Binm 28 xoBTHS 2015 poky KonctutyuiHuii cypq
BIIXWJINB KOHCTHUTYIIIHY CcKapry 3asBHMKa. BiH monmaB ngaHe
pillleHHS CcBOoeMy TpenctaBHUKy 4 rpyaas 2015  poky.
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Koncturyniiianii  Cyn  po3IIsSHYB  JIMIIIE  CTBEpPDKYBaHE
MOpYIIEHHS MpaBa 3asBHUKA Ha CIIPaBeJIMBUIN CYIOBHM pO3IISA,
OCKIJIbKA BBaXKaB, IO 3asBJI€HE MNOPYLIECHHS HOro mpasa Ha
ciMeliHe JKHTTS Oyno po3nsiHyre CyaoM y mepinid crpasi
Aooicuua (TUB. TyHKT 9 BUIIE).

[Hun BiamoBiaHI GakTh y crpaBi AETadbHO BHKJIAQJICHI Yy PillIEHHI
Cyny y niepmiiii cripaBi Adocuua (nuB. AdZi¢, HaBeneHe BUIlE, §§
6-57).

II. BIAITOBIAHE HAIIIOHAJIBHE 3AKOHOJABCTBO

A. 3akoH mpo ciMm’10

13.

14.

15.

16.

BianoBinui monoxenus 3akony mpo cim'to 2003 poky («Obiteljski
zakony, Odimiiiauii  Bicauk Ne  163/03 3 HaCTymHUMH
nonpaBKaMu), KU 1isB y nepion 3 22 nunua 2003 poky no 1
BepecHd 2014 poky, HaBEIEHO HIKYE.

Crarti 306-335 BCTAHOBJIIOIOTH CICLIAJIBHI TIpaBWjiIa 00
M03aCyIOBOTO BHPIIIEHHS, IO 3aCTOCOBYETHCS Yy CYIOBHX
mpolecax y CiIMEiHIX CrpaBax.

Crarrs 320 nepenbavae, 1110, SIKIIO I IpaBUiIa HE NepeadayaroTh
1HIIe, TpaBWJIa  PETYISIPHOTO  LHUBUIBHOTO  CYIOYHMHCTBA
3aCTOCOBYIOThCSl mutatis mutandis (3 ypaxyBaHHSIM BiANOBITHUX
3MiH) /10 TaKuX Mporeayp. Takum YUHOM, IIeH po3aii (HaKTHIHO
BUKIIIOYaB 3aCTOCYBaHHS 3araJlbHUX TIPaBHJ  T03aCY0BOTO
NOPSAJKY, BUKJIAJEHUX y 3aKoHI Ipo cynoBi mpouecu Big 1934
POKyY (1MB. MyHKTH 23-26 HUXKYE).

Crarts 308 MicTuna Jeski TEXHIYHI TpaBWja IIOJO0 CIIyXaHb.
Crartsa 309 nependauae:

- 1110 Cy/ MOXe€ TaKOXX BUHECTH pIlIeHHs] 63 MPOBEJCHHS YCHOTO
CIIyXaHH$, SIKIIO BIH BBaXKae, IO CIIyXaHHS He OyJl0 HEOOX1IHUM
(mymkr 1),

- 1110 Cy/I MOKE€ TaKoXK 06a3yBaTH CBOE PIIICHHS HA JI0Ka3ax, Kl He
Oynu mpezcTaBJIeHI B TOMY XK Cy/i (IIYHKT 2),

- CTOPOHM Ta IHIN YyYaCHUKU TPOBADKCHHS MOXYTh TaKOXK
poOHTH CBOI 3asBU y MHUCbMOBIiH popMi (IyHKT 3),

- CTOPOHM Ta IHINI YYaCHUKH TIPOBA/DKEHHS  MOXYTh
BUCJIOBITIOBAaTH CBOi TBEPKEHHS HaBITh TOJli, KOJH 1HII CTOPOHU
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a00 yJacHUKH He OyJlu MPHCYTHI, 1 MO CyJ HE 3aBXKIU MOBUHEH
HaJaBaTH IHIIIA CTOPOHI MOXIJIMBICTH IPOKOMEHTYBAaTH TakKi
3as1BU (IIyHKT 4).

OpHak, TyHKT 5 mbOTO poO3alTy mepeadadae, mo myHKTd 1 - 4 He
3aCTOCOBYIOTBCS, KOJIM MK CTOPOHAMH BHHHUKAE CHIp IIOJO
BHUpIIATBHUX (aKTIB.

Crarts 319 mnepenbavana, 1m0 KJIOMOTaHHS TIPO TIOBTOPHE
BIIKPUTTS TIPOBADKEHHA He OylI0 JOCTymHE Ha IIiJCTaBi
OCTarOYHOTO  pINICHHS,  MOPUHHATOTO B I03aCYJOBHUX
MIPOBADKCHHAX Y CIMEHHUX CIIpaBax.

B. [luBUIbHO-IPOLIECYAJILHUI 3AKOH

18.

19.

20.

21.

22.

C.

BinnoBigni monoxeHHs [{UBiIbHOrO NpOIECyaTbHOTO 3aKOHY
("Zakon o parnicnom postupku", "OdiuiiHui  BiCHHK
Comianictuunoi ®@eneparuBHoi Pecriyomiku FOrocnasis Ne 4/77 3
noganbiiuMu  3MiHamu  Ta" Odiuiinuit  BicHuK PecmyOmiku
Xopgarig "Ne 53/91 3 HacTynmHUMU 3MiHAMM) SKUU Ji€ 3 1 TumHs
1977 poky, nependayae HaCTyIIHE.

Crarrs 250 mnepenbauae, 1o cya MpU3HAYAa€ EKCHEPTHUMN
BHCHOBOK, KOJIM BCTAHOBIJIIOE a0O0 YTOYHIOE TEBHI (akKTH, IO
BUMAararTh CIIeliaJbHUX 3HAHb, IKUX CYJ] HE Mae.

Crartsa 251 (2) nepenlauae, 110 nepes NpU3HAYCHHSIM €KcIepTa
Cyl TIOBHHEH WIPOKOHCYJIBTYBATHUCS 31 CTOPOHaMH, alie ¥y
TEPMIHOBUX BHUIIAJKaX BIH MOXK€ 3poOUTH 1ie 0e3 MomnepeaHboi
KOHCYJIbTaLll].

Crarta 260 (1) mepenbavae, 1moO Cya MOBUHEH BUPIIIUTH, YU
eKCIepT TOBWUHEH BHKJIACTH CBOI BHCHOBKHM JIMIIE YCHO Ha
CIIyXaHHSX, a00 TaKoX y MUCbMOBIH (OpMI1 0 CITyXaHHS.

Crarts 261 (4) mepenbauae, 110, SKIIO BUCHOBOK €KCIEpTa
cynepeuInBHii a0o Mae HEMONIKH, a0 AKIO ICHye OOTpyHTOBaHA
mij03pa moA0 HOro TOYHOCTI, JyMKa IHIIOTO €KCIIepTa MOBHHHA
OyTH OTpUMaHa JIMIIe B TOMY BHUMAAKY, SKIIO Ii HEAOMIKH abo
mio3py  HE  MOXYTh  OyTM  BUIpaBI€HI  MOBTOPHUM
3aCITyXOBYBaHHSIM €KCIIEPTA.

3aKOH Mpo M03acyA0Bi NPOBAIKEHHS
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BinmoBigHi mosiokeHHST 3aKOHY MO I03acyI0Bl MPOBAIKCHHS
("Zakon o sudskom vanparni¢nom postupku”, Odirilinuii BiCHUK
KopomisctBa IOrocnaBis Ne 175/34"), sxuii 3aCTOCOBYETBhCS B
Xopgarii 3 1934 poky, nependadaroTh HACTYITHE.

Crarrsa 21 (1) nmepenbavae, mo, SKIoO 3aKOHOM HE mepeadadyeHo
1H1IE, npaBuUIIa 3BHUYaHOTO UBLIHLHOTO npotecy
3aCTOCOBYIOTBCS ~ mutatis  mutandis 10  1M03acyaoBOTO
MIPOBAKEHHSI.

Crarts 21 (4) mepembauae, 1m0, B OCHOBHOMY, pIIICHHS Y
M03aCcy/IOBOMY ITPOBAHKCHHI TPUUMAIOThCS 0€3 ciayxaHHs. SIKIIo
YCHI CITyXaHHS MPOBOASTHCS, BOHU HE € BiIKPUTHUMH.

Pozmin 21 (5) mepembauae, mo croemiaibHi (OPMATBHOCTI
3BUYAWHOTO IMBUIBHOTO CYIOYMHCTBA HE 3aCTOCOBYIOTBCS Y
BiJTHOIICHHI /I0 CIlyXaHHSI CTOPIH Ta IHIIMX y4acHUKiB. CTOPOHU
MOAAIOTh 3asBU YCHO a00 MrCcbMOBO. Komu HeoOXiqHO 3aciryxaTtu
JEKiJTbKa 0ci0, KOXKEeH 3 HUX MOXe OyTH 3aciiyXaHui okpemo 0e3
MPUCYTHIX.

III. BIAIIOBIJHE MDKHAPO/IHE ITPABO

27.

28.

Texct crarti 12 1 crarti 13 [Naa3pkoi KOHBEHINT PO HUBUIBHO-
IIPABOBI aCMEKTH MIXXHAPOJIHOTO BUKPAICHHS IITeH, sika Halyna
YUHHOCTI cTOcOBHO Xopgarii 1 rpynns 1991 poky, HaBoOUThCS Yy
pimenHi Cyny y nmepuriit cnpasi Amxuu (auB. AdZi¢, HaBeneHe
Builg, § 62).

BinnmoBigna wactuHa KepiBHUITBO 3 €(QEKTUBHOI MPAKTUKU
KonBeHuii mpo [HMBUIBHO-MPABOBI AaCMeKTH MIKHAPOIHOTO
BukpazeHus giteii: Yactuna I - 3axomu 3 peamizaiii,
onyOmikoBana B 2003 pomi [l'aa3pkoro KoH(pepeHLieo 3
MIXXHApPOJTHOTO MTPUBATHOTO IpaBa, repenadadac:

6. PE3IOME: IMTAHHSA CYJOUNHCTBA

«Hackinbku 1me CymMiCHO 3 HaIliOHAILHUM 3aKOHOJIAaBCTBOM, BKITFOYAIOUH
OOTOBOPECHHST HAJIC)KHOTO TMPOIIECY, IOJOKCHHS y 3aKOHONIABCTBI, IO
3aCTOCOBYIOTBCS, IIOO TapaHTyBaTH Te, IO 3asBKH PO ITOBEPHCHHS
mojiaHi 10 ['aaru po3misAarThCs ONEPATHBHO, BOHW MAKOTh BKITFOUATH:
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6.5 TIpaBma 10Ka30BOTO TIpaBa
6.5.1...

6.5.2 JlokyMeHTallbHI JJOKa3y: BpaxyBaHHs npoueayp KonseHii,
SIKI JTO3BOJISIFOTH OTPHMYBATH JOKYMCHTAJbHI JOKA3W Bij 3alUTYIOUUX
JepKaB 1 TUM CaMHUM YyCyBalOTh HEOOXIIHICTh 3aCIyXOBYBaHHS YCHHX
CBiZJUEHB; 32 BHHATKOM OKPEMHX BHIIQJKiB, B SKHX HEOOXimHO OinmbIie
MOKJIAAATUCh Ha JOKYMEHTAIbHI JoKa3u Ta oOQimifiHi 3asBH, MEHIIE
MTOKJIAJAI0YHCh Ha YCHI CBIMYCHHS; i B THX BUIAIKaX, KOJH 1€ TTHTAHHI
BHMAara€ yCHHUX CBifueHb (KOH(MIIKT y CBITYCHHSX, AKi IEPEXOAATH IO
KPUTHUYHOI TOYKH), OOMEXKYIOUH dYac 1 30Cepe/KYIOYHCh HA I[bOMY
MMMTaHHI.

6.5.3 IlepcoHanbpHa MPUCYTHICTh 3asBHHUKA: PO3IISA MUTAHHS
mpo Te, 4YM MpH3BEIC BHUMOra MO0 OCOOUCTOI SBKU 3asBHUKA Y
MPOBAPKCHHI 710 HEBHITPABAAHOI 3aTPUMKH IiJl 4ac PO3INISIY CHpPaBH y
cyi.

6.5 IIpaBuIa T0KA30BOTO MpaBa

[lpaBuia Ta mpakTHKAa 30MpPaHHA Ta IOCHIJUKCHHS MHOKa3iB,
BKJIIOYAIOYM IOKa3aHHS CKCIEPTiB, IOBHHHI 3aCTOCOBYBAaTHCS Yy
MIPOBAB/KEHHI NP0 TIOBEPHEHHS 3 YpaxXyBaHHSIM HEOOXIIHOCTI IIBHJIKOTO
pO3IIAAY Ta BaXKJIMBOCTI OOMEXKEHHsI pPO3IISILY CIIPHUX IHUTaHb, SIKi
MaroTh Oe3MocepeIHE BiTHOLICHHS JI0 CIIPaBU IOBEPHEHHSI.

6.5.2 lokyMeHTaJIbHi J0OKa3U

“Sampumxka 6  cy008OMY  NPOBAOICEHHI €  OCHOBHUM
3ampyonenusam y 0ii Konsenyii. Heobxiono ooxnacmu 6cix 3ycunv O
npuckopenns makux npoyedyp. Cyou y Husyi Kpain 3a36uuail
nputiMaioms piuieHHs 3a 3456010 NPO NOGEPHEHHS OUMUHU Jule Ha
niocmasi  nucLMo80i  3as88u  mMa  IHWUX OOKYMEHMATbHUX C8i0YeHb,
noOauHux cmopoHamu, 0Oe3 OMpPUMAHHI YCHUX NOACHEHb abo eumozu
ocobucmoi npucymnocmi cmopin. Lle modce ciyeysamu npuckopermio
posensady cnpagu. Piwenns npo nogepuenHs OumuHu He € pPiuleHHAM No
cymi onixu.”

KoHBeHIist mociabmioe TeBHI JIOKAa30BI IpaBWwiia AK 3aciod
MIPUCKOPCHHST TIPOBAJDKEHHS y copaBaXx npo moeepHeHHs. Crarts 30
KoHBeHIII1 MOKJIMKaHA MOJETIINTH TONAHHS JOKYMEHTAIBHUX JOKa3iB,
BKITIOYAIOYM MUCBMOBI MOKa3aHHS Wi MPHCATOI0. 3rimHo 31 crarreto 30,
Oynb-sika 3asBa, HajiciaHa 1o lleHTpanbHOTO OpraHy, abo KIIOTIOTaHHS,
MoJIaHe JI0 CYIY, pa3oM 3 Oyap-sSKUMH JOKyMeHTaMu abo iHdopmaiieto,
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IO MJONAETBCS OO HBOrO, € NPUHHATHUMH I cymy. JlepikaBam
MIPONIOHYETHCS TIepeAOaYNTH, JIe IIe HeoOXiqHO NUIIXOM IMIUIEMEHTaLil y
3aKOHO/IaBCTBO, IO TaKi JOKYMEHTaJIbHI JOKAa3H OTPHUMYIOTh HAJIC)KHY
Bary BiATIOBITHO /10 HALlIOHAJILHUX HOPM JIOKAa30BOTO MpaBa.

laa3bki cripaBU PO MOBEPHEHHSI PO3MIAJAI0THCS Y CIPOLICHOMY
cynoBoMy npoBajkeHHI. [ToBHUI CynoBWil po3misi, MO CKIagaeThes 3
3aCIyXOBYBaHHS y CyIi IIOKa3aHb, 3a3BHYali HE € HEOOXimHMM abo
OaxaHMM. 3aKOHOIABCTBO MOJKEe IependavaTd, IO TIOKA3aHHS ITif
NPUCATOI0, MPOTOKOJIM YCHUX IIOKa3aHb Ta IIPaBOBi apryMeHTH
3aIUTYIO40i JEpXKAaBU € JONMYCTUMHMH SK Joka3 dakry. [Ipasmia,
MPUHHATI B NIKAX FOPUCIUKIIAK, 3a0€3MeUyTh MPUCKOPEHI CIyXaHHA 3
LbOTO MPUBOY.

Ha renepimmniii yac y HuM3Li KpaiH po3misan y cynax [‘aaspkux
CIpaB IMPO IOBEPHEHHS TEmep 3MIHCHIOETHCS IEPEBAXKHO HA IijACTaBi
MUCbMOBUX MOAaHb Ta CBIAYEHb. 3 METOI0 NPUCKOPEHHS PpO3IIIY B
JesKHUX KpaiHax (4acTo CylOBHUMHM OpraHaMu) Oyiau po3poOiieHi mpaBuia
JUIsL BU3HAuU€HHsS Ta OOMEXEHHS OOCTaBHH, B SKUX MOXYThb OyTH
JOITYIIeHI YCHI CBiTUEHHS. YCHI CBiTYCHHS HE 0OOB'SI3KOBO BHKIUKAIOTH
3aliBy 3aTPHUMKY, 32 YMOBH IO II€¢ BiIOYBA€THCS IiJ CYBOPHM CYIOBHM
KOoHTposleM. barato doro Moxke 3anekaTw Bix curyamii. Hampuxmanm, y
NEesKUX IOPUCIOWKINSAX YCHI CBIOUEHHS, CKOpime 3a Bce, OyayTh
MPUHHATHI, SKII0O BUHHUKAIOTH MPOTHPIYYS MK JOKYMEHTaJIhbHUMU
JOKa3aMH CTOpiH, AKi He MOXYTb OyTH BHUpilIeHI 0e3 IepexpecHOro
JonuTy abo YCHHMX CBi4eHb. Y TakoMy pa3i oOW/BI CTOPOHH MOBHHHI
MaT¥ MOXJIMBICTh OyTH 3acCiIyXaHUMH Y CYII.

VYV deskux ropucaukiisx, ge¢ KoHBeHiis (YHKIIOHYE IyKe
e(EeKTUBHO, CIIyXaHHs y OULIBIIOCTI BHIIAJIKIB MOXYTh IPYHTYBaTHCS Ha
CBIJUEHHSX TiJI MPHUCATOI0 B SKOCTi JOKAa3iB i MPOBOAUTHCS O€3 yCHUX
CBiTUeHb, OCOOJMBO SKIIO 1€ CTOCYEThCs ekcnepriB. Konm Hanmaerbcs
YCHE CBiJUeHH:, 3a3BHYAll TaM, ¢ iCHYIOTh IPOTHIJICKHI CBITYEHHS IO
BOXIIMBY CKJIAZOBYy CIPaBH, BOHO Ma€ OyTH BHUKIIOYHO IO TeMi i
oOMexeHe B yaci. B iHmHX nepkaBax HE iCHYE CIEIialbHUX MPaBMIL. Y
0araTbOX CHCTEMax €IMHHI CYIJsl, SKUH PO3IIAIAE CIpaBy, Mae IEBHUM
CTYMiHb CBOOOAM /il TP IPUHHSATTI.

6.5.3 Ocoducra npucyTHicTH 3asiBHUKA

VY 3B'13Ky 3 MDKHapoIHUM xapakTepoM crnpaB y KoHBeHii ta
reorpaiuHUMH BiJCTAHSAMH, II0 BUHHUKAIOTh, 3aKOHOJAaBYa BUMOTa B
JeSIKUX KpaiHax Mpo 0COOUCTY NMPHCYTHICTh 3asBHUKA Y MPOBAJKCHHI B
3alUTYBaHIi JepkKaBi MOXKE MPU3BECTH JO 3aTPUMKHU y MPOBAPKEHHI Ta
3aliBUX BHUTpAT U1 3asBHUKA. Bumora ocoOMCTOT SBKH 3asBHHKA 0
CyIOBy MOX€, B JESIKUX BHUMAJKaX, MaTH HACIIAKOM BiJCYTHICTh
MIPaBOBOTO 3axUCTy 3 00Ky KoHBeHIi€i. YV 6ararbox BHUmagkax Moxe OyTu
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He O0OB'S3KOBOIO, (pi3WYHA TPUCYTHICTH 000X OaThKIB Ha CIyXaHHI 3
MIPUBOIY TTOBEPHEHHS, aje, CKopimie, OaTBKH M0 MOCTPaXkIaId MOTIHN O
OyTH TpeACTaBiCHI s 3a0e3MeYeHHS TMOBHOTO PO3NIAAY BiJIMOBITHIX
[MATaHb.

BukopucTtanHs TOKa3aHb MMiJl TPUCITO UL 3aKOPIOHHUX
3asBHUKIB MOXKE TMOJICTIIMTH PO3IVISLT CHOpaBH. Y TaKUX BHIAIKaX
Ba)XXJIUBO, 1100 HE BHHHKIIO YKOJHOTO HETaTUBHOTO BHCHOBKY, OCKIJIBKU
3aKOPIOHHUN 3asiBHUK HEAOCTYIHHU Ul MEPEXPECHOTO JOMHUTY 3a Moro
9l ii CBIZYEHHSM i MPUCATOIO0. 3 Mi€I0 METOI0 B JNESIKNX IOPHUCAUKIIIAX
TIIOTH CYIOBI MpaBHIIa, SIKi TO3BOJLIOTH NEPEXPECHUH TOTUT 3asiBHUKA B
Horo/ii BIacHi FOPUCTUKIIT 3 TIepeNadeto CTEHOTPaMH TaKOTO JOMUTY 10
3alUTYBaHOI Jep>KaBU [UIS BUKOPHCTAHHS i Yac pPO3TIAY 3asBH IIPO
MTOBEpHEHHS."

29. Mixxnapomna 6a3a manux npo BukpaaeHHs airedi (INCADAT) e
NPOBIAHOIO FOPUAMYHOIO 0a30r0 MaHWx [‘aa3pkoi KOHBEHIIII.
[Tocriitne OGropo T'aa3pkoi KoH(pepeHIiT 3 MIKHAPOIHOTO
MPUBATHOTO MpaBa BCTAHOBWIIO, IO B [HTepHETI AOCTymHI 6araro
MPOBITHUX CYJOBHUX PillIeHb, IPUAHATUX HAIIOHATHLHUMH CYJaMHU
10 BChOMY CBITY Y 3acTOCyBaHHI ['aa3bKoi KOHBEHIIi1, 110 COpPHSIE
ii ynipikoBanomy TiymadeHHio. INCADAT - ne BinbHMIA i
BCEOCSUKHMM ~ 1HCTpYMEHT  JUIsi  JOCHUKEHHS  BUIAJKIB,
y3arajibHEHHS CIIpaB Ta MPABOBOTO aHalli3y 3aCcTOCYBaHHS
["aa3pkoi koHBeHIIil. CalT TakoX HaJa€ TOJATKOBI MaTepiaiu, 1110
CTOCYIOThCS Li€i ramy3i mpaBa. Hampukmnan, BiH MICTUTh aHali3
CYZOBOi MPaKTUKH, PO3MEKOBAHUH 32 MPABOBUMHU MUTAHHAMU. Y
111 yacTUH1 0a3u JaHUX y KaTeropii «YCH1 JoKa3nW» 3a3HaYEHO:

«/lna 3abe3nedeHHs] ONEPATHBHOIO BUPIMICHHS CIpaB, SK IIe
BUMaractbcsi KOHBEHIII€I0, Cyou B Dsili  IOPUCIUKIIN O0OMEXYIOTh
BUKOPUCTaHHS YCHHUX JIOKA3iB ...

3rigHO 3 TpaBWIAMH, IO 3aCTOCOBYIOTECA B MeEXax
€Bporneiicekoro Coro3y it BukpaneHHs B Mexkax €C (Permament Pamgm
(€C) Ne 2201/2003 (bproccens II a)) 3asBku Ha KoHBeHmito Terep
MiJJIATalOTh  JOJATKOBHM  IIOJIOKECHHSM, BKJIIOYAIOYA BHMOTY  IIPO
3aCIyXOBYBaHHS 3asBHHMKAa 3asfBH TpO ToBepHeHHA [crarts 11 (5)
Bproccenss 11 a TlomokeHHsi], a TakoXX mpo Te, 00 IuUTHUHA Oyna
3acimyxaHa "Mij 4ac po3IVIsAAy CHpaBH, SIKIIO 1€ HE € HEBIANOBIIHUM 3
ypaxyBaHHAM Horo Biky abo crymeHs 3pimocti" [Crarts 11 (2) II
ITonoxenns|.»

IV. BUTHOBIJTHE ITPABO €BPOIIEMCHKOTI'O COIO3Y
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Binmosinne nmonoxenns Pernmamenty Pagu (€C) Ne 2201/2003
Bix 27 mucronana 2003 poky 11010 IOPUCIUKIIT Ta BUSHAHHS Ta
BUKOHAHHS PIIIEHb Y CYJOBOMY HOPSJIKY Ta MTUTaHb 0aThKiBCHKOT
BiJimoBianbHOCTI (Bimomoi sk "Permament bproccens 11 bis"), a
came nyHKT 5 Crarti 11, BKa3zye HacTymnHe:

“Cyn He Ma€ 1paBa BiIMOBUTH B TIOBEpHEHHI JUTHHH, SIKIO 0CcO0I, sKa Tojaa
3as1By IO MOBEPHEHHS INTHHY, He Oya Ha/JlaHa MOXKJIMBICTh BUCIIOBUTH CBOIO
JTyMKY.”

ITPABO

I. CTBEPI’KYBAHI IIOPYHIEHHA CTATTI 6 § 1 TA
CTATTI 8 KOHBEHIIIT

31.

32.

3assBHUK CKap»KUBCs 3a MyHKTOM 1 crarti 6 KonBenuii Ha Te, 110
IOPOBa/UKEHHS Yy CHpaBl MpO TIOBEpHEHHS JUTUHH OyIllo
HECIpaBeUIMBUM. 30KpeMa, BiH CKap:KHBCS Ha Te, 1o (a) OyB
HNOPYIIEHUH NPUHIMII 3MarajibHOCTI, OCKIIBKM CyJ Mepuoi
IHCTaHLli HE MOBIJJOMUB HMOro MpO pIlIEHHS PO OTPUMAHHS
BHCHOBKY CY/IOBOTO €KCIIepTa, 1 BiH He OyB 3aJydeHHUH IJis TOrO,
abu TNpPOKOMEHTYBaTW BHCHOBKM ekcmepra; Ta (b) Oyno
MOPYIICHHSI HOTO TMpaBa Ha yCHE CIIyXaHHs, OCKUIBKH CYId He
IPOBEIM KOAHOTIO CIyXaHHs y chopasl. BignmoBigHa dYacTuHa
crarti 6 § 1 KonBenuii nependayae:

“Bupinrytoun cBOi HUBIIBHI MpaBa Ta OOOB'A3KH ... KOXKEH Ma€ TpPaBO Ha
CIIPABEUIUBUH ... pO3IVISIA COPABH ... CYAOM.”

3asiBHUK TAaKOXK CKapXKHUBCS, 1110, BIIMOBHMBIIM B IOBEPHEHHI
CUHA, HAIllOHAJbHI CyIM MOPYIIMIM HOro MpaBO Ha MOBary .0
Horo ciMeiiHOro XKHUTTA. Bin mocmiaBed Ha ctarTio 8 KoHBeHii,
sKa nependavae Taxe:

1. KoxxeH Ma€e 1mpaBo Ha TOBAry 10 CBOTO ... CIMEHHOTO KUTTS.

2. Opranu JepkaBHOI BJIagy HE MOXYTh BTPY4YaTHUCh Yy 3MIHCHEHHS LHOTO
npaBa, 3a BHMHATKOM BHIIQJIKIB, KOJM BTPYYaHHs 3IIHCHIOETbCS 3TiJTHO 13
3aKOHOM 1 € HeOoOXiHMM Yy JEeMOKpaTHYHOMY CYCHUIBCTBI B iHTepecax
HAIIOHAJILHOI Ta TPOMAJICHKOI OE3MeKH YM €KOHOMIYHOTO JOOpoOyTYy KpaiHw,
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JUIA 3armoOiraHHs 3aBOPYLICHHSAM YH 3JIOYMHAM, UL 3aXUCTy 3I0pPOB’S UH
Mopaui abo [T 3aXHCTy TpaB i cBoOo iHIINX 0cil.

A. IIpuitHATHICTH

33.

1.

VYpsn ockapKUB MPUHHATHICTH 3asBH, CTBEPDKYIOUH, IO BOHA
Oyna B OLIBIIIA Mipi Takol camo, SK TONepenHs 3asBa (JuB.
nyHKT 9 Bumie). BoHM TakoXX cTBepAKyBaiu, HIO CKapra 3a
crarTero 8 Oyna HecyMicHa 3a JyxoM 3akoHy (ratione materiae) 3
nojoxeHHsAMH KoHBeHIIi1.

Yu € 3aa6a 6 Oinbwiu Mipi makow xc, sIK I nonepeoHs 3as6d,

pozenanyma Cyoom

34.

35.

36.

(a) Mosoau cropin

VYpsin cTBepIKyBaB, L0 I 3asBa € HENPUHHATHOIO, OCKUIBKU
BOHa Oyna B OUTBIIIN Mipi Takoro X, SIK 3asBa B MEpIIii cripasi
Aoocuu. 3o0kpema, Ypsa CTBEpIKyBaB, MO III MBI 3asiBU
CTOCYIOTBCSI OTHAKOBHX (DAKTIB i, 1O CYTi, THX CAMHX CKapT.
3assBHUK BIAIOBIB, 110 y CBOiM 3asBi y mepiiiii crpaBi Adocuua
BIH CKap>KMBCsI 32 MyHKTOM 1 crarTi 6 Ta crarreto 8§ KoHBeH1ii Ha
HAJMIpHY TPUBAJICTh NMPOBAKEHHS y CHpaBl MPO MOBEPHEHHS
CHMHA, a BIANOBIZHO a0 crarTi 13 HaA Te, MO BIH HE MaB
e(eKTUBHMX BHYTPILIHIX 3aC001B 3aXUCTY y pa3l HOPYLIECHHS X
nonoxeHb KonBeHiii. BiH He monaB >KOIHUX IHIIMX CKapr Ha
MiJCTaBl MyHKTY | cTarTi 6, OCKIJIBKH Ha TOW 4Yac MPOBAHKCHHS
me TpuBaio (auB. myHKT 11 Bume), 1 Taka ckapra Oyma 0
NepEeIIACHOIO.

(b) Ouinka Cyny

Cyn 3a3Hauae, 110 y nepiii cnpasi A0dcuy 3aiBHUK CKap)KUBCH,
10 HAIllOHAJbHI OpPraHU y BHILE3TaJaHOMY MPOBAKEHHI MO0
MOBEpHEHHSI AUTUHU (MYHKTH 6-8) He 3a0e3meumnin peamizallio
fioro mpaBa Ha TOBary A0 CIMEHHOTO JKHUTTS, TapaHTOBAHOTO
crarteto 8 KoHBeHIi, OCKUIbKM BOHU HE JifJH ONEPaTUBHO Y
[[LOMY MIPOBAKCHHI (IUB. BUIIE3TaJlaHy crpaBy Aodocuua, § 66).
BiH Takok CKap>KUBCS Ha Te, 110 TPUBAIICTH IIHOTO MPOBAHKEHHS
HE BIJIMOBIa€ BUMOTaM «pPO3YMHOTO CTPOKY», ImependadeHoi B
nyHkTi 1 crarti 6 KonBeHniii, 1 BignmoBigHO 10 crarTi 13, 1m0 BiH
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HEe MaB e(EeKTHBHOrO 3aco0y MpPaBOBOTO 3aXHCTy HMICHs CBOIX
ckapr mofo nopymenas Konsenii (tam xe). Ile mpoBamkeHHS
nie TpuBaJo Ha ToW yac, konu Cyq yXBallUB CBO€ DIILIEHHS Y
nepuriii cnpabi Adocuy 17 mrotoro 2015 poky (muB. MyHKT 9
BHIIIE).

37.Y moTOuYHIN crhpaBi 3asBHUK CKap)KUBCS Ha T1 cami CTaTTi, ajie
OCTarO4yHE pIIIEHHS, BUHECEHE B XOJ1 MPOBA/KEHHS, BIIXUIIAE
HOro MpoxaHHS PO MOBEPHEHHS CUHA (CTaTTs 8, AMB. MYHKT 32) i
HECIPaBEUIMBICTh MPOBa/LKeHHA (cTarTst 6§1, muB. myHKT 31),
MAaro4yM Ha yBasi, 10 MPOBAKEHHSI THMYACOBO 3aKiHYHUIIOCS.

38. bepyuu 10 yBaru CBOIO MPEIEACHTHY MPAKTHKY 3 I[bOTO TTUTAHHS
(muB. Ilpesimi npomu Imanii (pimenns), Ne 45291/06, nm. 293-
294, 8 rpynus 2009 poky; Kagkapic npomu Kinpy (pitnenns), Ne
9644/09, § 68, 21 uepsus 2011 p., Kynnineep npomu Himeuuunu,
Ne 62198/11, §§ 87-92, 15 ciuns 2015 p., i Lapyioze ma inwi
npomu I pysii, Ne 18766/04, §§ 64-66, 17 ciuns 2017 poxy) Cyn
BBaXkae, M0 (paKkTH, Ha sKi MMOAHO CKapry y Iid crpasi (BiIMOBa
HAIllOHAIBHUX  CyAiB  TOBEPHYTH CHHAa  3asiBHUKa Ta
HECTIPaBeUIMBICTh IPOBAKCHHS y CIPaBi PO MOBEPHEHHS), HE €
TaKUMH, SK y Tepinid cmnpaBi  Adocuua  (TpUBAIICTh
npoBa/keHHs1). Lle o3Hadae, 1m0 11 ABI CIIpaBM HE CTOCYIOTHCS
OJTHUX 1 TUX K€ CKapT, a OTKEe, BOHU HE € OJHAKOBUMHU.

39. 3BiAcH BUIUIMBAE, 110 3allepeyeHHs Ypsaay Mae OyTH BiJXUJICHE.

2. Cymicnicms 3a 0yxom 3akony (ratione materiae)
(a) Tosoau cropin

40. Ypsan ctBep/kyBaB, mo Cya HE Mae KOMIETEHIIl po3misaard
CKapry 3asBHHMKAa Ha Te, IO HAI[lOHAJbHI CYIU IOMUIKOBO
TAYMauujid Ta 3aCTOCYBaJIM BIAMOBIAHI ToJokeHHs ['aa3pkoi
KOHBEHIIIT 1 TAKUM YHHOM MOPYIIHIN cTaTTio § 11iel KoHBeHIi.

41. 3agBHUK BIAMOBIB, M0 B POl BHUMAAKIB, KOJIH 3asBHUKH,
nocunarouuch Ha crarTio 8 1iei KoHBeHmii, ckapkuiucs Ha
NOpYyILIEHHS IXHBOrO MpaBa Ha cimeitHe xutts, Cyn ae-axrto
TIymMaduB ['aa3bKy KOHBEHIIIO 1 poO3MIsaaB ii 3aCTOCYBaHHS
HaIllOHAJTFHUMU CyTaMH.

(b) Ouinka Cyny
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[To-mepmie, Cyn Haragye, 1m0 HallOHAJIbHI OpraHu BJIaJH,
30KpeMa  CydH, I[OBMHHI TJIyMauuTh Ta 3aCTOCOBYBAaTU
HaI[lOHAJIbHE 3aKOHOAABCTBO, a TAaKOX IMIpaBHJIa 3araJbHOrO
MDKHApOJHOTO TMpaBa Ta MDKHApOAHUX JOTOBOpiB  (AMB.,
Hanpuknan, X npomu Jlamsii [BII], Ne. 27853/09, § 62, €KILI
2013 i Hounintep ma I[lypyx npomu I[llsetiyapii [BIT], Ne
41615/07, § 100, €CILI 2010). Pons Cyny nomsirae y BU3Ha4YCHHI
TOTO, YW 3aCTOCOBYIOTHCA III HOPMH, Ta YW IX TIyMaueHHs
cymicHe 3 KouBeHuieto (muB. Houninrep ma Lllypyx, HaBeneHe
BHIILIE).

Cyn Takox 3a3Hauae, 110, pO3MVISAa04YH, Y OyJI0 BTpy4YaHHS B
MPaBO JIIOMMHU Ha IOBAary J0 CIMEHHOTO JKUTTS BUITPABIAHHUM,
BOHO, TIEpII 3a BCE, MAa€ BU3HAUYUTH, YA MOKE BOHO BBAXKATHCS
3aKOHHUM JJIsl mied myHKTy 2 crarti 8§ KoHBeHmii, OoCKiIbKH
pilIeHHs: TOBUHHO OyTH “BiAMOBiAHO 10 3akoHy”. Toit dakt, mo
noBHOBakeHHS Cyay TpW po3DIsAli 3aKOHHOCTI BTpy4YaHHS
O0OMEXY€EThCSl BUMAIKaMH TpyOOro HEBUKOHAHHS a00 CBaBLLIA
(muB., Hanpukian, Manrinin npomu Pocii, Ne 70135/14, § 92, 12
rpynass 2017 poky) oO3Hauae, MO BIH HE Ma€ IOPHCIUKINT
posmsgaTy ckapru 3a crarrero 8 KoHBEHINi, KOJIM 3asiBHUKH
CTBEP/IKYIOTh, 30KpeMa, IO HaIllOHAJbHI CYId HENPaBUIBHO
TIyMadmid a00 HENmpaBWJIBHO 3aCTOCYBAIM HaIllOHaIbHE a0o
MDKHapOJIHE TIPaBo.

bineme Ttoro, Cyn HeoQHOpPA30BO 3a3HauaB, [0 B MHTAHHSIX
MDKHApOIHOTO BUKPAJACHHS MiTel 3000B'si3aHHS, sKI CTarTs §
Haknagae Ha JIOTOBipHI JepkaBHU, TOBHMHHI TIAyMauuTUCS 3
ypaxyBaHHSIM, 30KpeMa, [aa3pkoi KOHBEHIi MpO MHBLIBHO-
NpaBOBI aCMeKTH MIDKHAPOAHOTO BHKpaaeHHs miTedl (auB.
Houinintep ma Lllypyk, naBenene Buie, § 132 1 nqutupoBaHi Tam
cnpaBu). TakuM YWHOM, y CIipaBax MIDKHAPOAHOTO BHUKpPAJIEHHS
JiTell, KONMU 3asBHUKU CKap)KaTbCcsd Ha TOPYIICHHS CTarTi 8
KonBeH1ii Ta CTBEpIKYIOTh, 30KpeMa, IO HAI[IOHANbHI CYIu
HETPaBWIBHO TIAyMa4dwmin a0bo 3acTtocyBasim ['aa3bKy KOHBEHIIIIO,
Taki apryMeHTH He CJiJ po3yMiTU OyKBaJIbHO, a 3 ypaxyBaHHSIM
BUIIEBUKJIAJEHOI CYIOBO1 MPAKTHUKH.

3BIJICH BUIUIMBAE, 10 3aMIEPEUCHHS YPSTy 1010 HECYMICHOCTI 3a
JyXOM 3aKoHy (ratione materiae) mae OyTH BiIXHIICHO.
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3. Bucnosox w000 nputiHam1ocmi

46. Cyn TakoX 3a3Haudae, 10 3asBa HE € SBHO HEOOTPYHTOBAHOK Y
3HadueHHi MyHKTY 3 (a) crarti 35 Konsenuii. Cyn Takox 3a3Havae,
10 BOHA HE € HEMPUIHATHOIO 3 OyIb-SKUX IHIIMX MiAcTaB. Tomy
3asiBa Ma€ OyTH BU3HaHA MIPUHHSITHOIO.

B. CyTtb

1. Cmeepoorcysane nopywienns nynkmy I cmammi 6 Koneenyii y
36'A3KY 3 BIOCYMHICMIO YCHO20 CLYXAHHSL

(a) Mosoau cropin
(i) 3assHuk

47.3asBHUK CTBEpJKYBaB, L0 B Takid CUTyalli, K y LIl cIpasi,
KO TPOBA/HKCHHS IIO0 TMOBEPHEHHS TUTHHH B 3arajbHUX
Cylax TPUBAJIO TPH POKU, a HE IIICTh THXKHIB, SIK TOTO BUMAarae
['aa3pka KOHBEHIiS, HE OYyJIO JKOAHOTO OOTPYHTYBAaHHS TOMY, ILO
HAIllOHAJIbHI CYIM HE IUIaHYBaJIM OJHOTO CIyXaHHsS CTOpPIH 1
BCTAHOBJIEHHS BIJMOBITHUX (DaKTiB 3 TakuX ciayxaHb. Mera wiel
pekoMeHaanii B pI3HUX MDKHApPOAHUX JOKyMEHTaX, Ha SKi
HOCHIA€ThCS Ypsia (AuB. MyHKTH 28-29 BHIIE | TYHKT 52 HUKYE),
nepezndayae, 110 HaIlOHAJIbHI CYIM MOKJIAAAI0THCS B OCHOBHOMY
Ha JIOKYMEHTaJbHI JOKa3W, A NPUCKOPEHHS INPOBAKEHHS Y
CrpaBl TpO TOBEPHEHHS BIANOBIAHO 10 [aa3pbkoi KOHBEHIIII.
Opnnak aprymeHT Ypsiay, IO TPYHTYEThCA Ha Il peKOMEHallii,
MaJio aKTyaJlbHUHM y 1iH crpasi, KOJIW TPUBAIICTh IPOBAKEHHS Y
cripaBl TIpo TIOBEpHEHHs Oysna HaaMmipHOro. binbmie Toro, dhaxkTu
crpaBu, po3nisiHyTi CymoMm momo 3actocyBaHHsi [ 'aa3pkoi
KOHBEHIII, CBIIYaTh MPO TE, MO0 MPAKTHKa BCIX HaIllOHAJTBHUX
cyniB JloroBipuux [lepkaB cBigunia mpo Te, Mo HeoOX1aHO OyIo
MIPOBECTH CIIyXaHHS y TaKiil crpasi.

48. 3assBHMK  TaKOXX  3allepedyBaB  apryMeHT  Ypsay, IO
JTIOKYMEHTaJIbHI JIOKa3H, IMOJIaHI CTOPOHAMH, OylnH JOCTaTHIMHU
JUI TOTO, 100 HalliOHAJBHUM Cyl MOBHICTIO BCTAHOBMB (DakTu
cnpaBu (nuB. myHKT 51 HIk4e). Ha #oro aymky, cam ¢akt, 1mo
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MPOBAPKEHHS Y 3BUYAMHUX CydaxX TPUBAJO TPU POKU, CBIAYUTH
PO Te, IO Il CYIM HE 3MOIVIM BCTAHOBHUTH BCi BIJIMOBIIHI (haKTH
3 HEOOXIJHUM CTYIIEHEM BHM3HA4YCHOCTI. Y IIbOMY K CEHCI BiH
KpPUTHUKYBaB apryMeHT Ypsny (muB. IIyHkT 54 Huxue), mio,
BHUMAararouu MpoOBECTU YCHE CIyXaHHS (IUB. BUILE3raJaHa crpaBa
Aooicuua, 1. 29), TOH HE YTOUYHSB, SIKI JOKa3W MOYKHAa OTPUMATH
Ha [IbOMY ciyxaHHi. [[yst 3asBHUKA IPOXaHHS PO CIIyXaHHS MaJjo
Ha METI Te, 10 BiH O6a)kae OyTH BUCITyXaHUM Y cyai. binbuie Toro,
BiH YiTKO 3alpONOHYBAB MPOCIyXaTH 3alllCH HOTO PO3MOB uepe3
Skype 31 cBoiM cuHOM (UB. Adocuy, § 27) 1 pO3MIAHYTH iX Ha
CITyXaHHI.

Jani 3asBHUK CTBEepIKyBaB, IO Horo tpeda Oyino 3aciyxarw,
xouya O 3 Ti€l mpUYMHM, IO Taka MOXJIHMBICTH Oyna HaxaHa
MPOTHJICKHIN CTOPOHI, sika Oyna 3aciyxaHa y JIBOX BHUIAJKaX:
MICIIEBUM IIEHTPOM COILIaIbHOTO 3a0€3MeUeHHS, a MOTIM CYIOBUM
ekcrieptoM. (muB. Aoxcuu, §§ 32 ta 39). Lo npouenypHy
HEPIBHICTh MOYKHA OYJIO BUIIPABUTH IUISIXOM MPOBEICHHS YCHOTO
CIIyXaHHS 1 HaJaHHSI HOMY MOMJIMBOCTI PO3MOBICTH «BIACHHIA
TIOTJISA]] HA IIF0 CIIPaBY».

binpiie TOro, 3agBHUK HE MII NepeadaduTH, L0 CYJ MepIioi
IHCTaHIIl Bifiiile Big CBO€I <«GBUYAMHOI» TNPAKTUKUA 1
BIIMOBHUTHCS BiJl CIyxaHHs. Y Takii cuTyauii 1eil cyn MOBUHEH
OyB MpUHAWMHI MOBIIOMUTHA CTOPOHHU MPO Te, IIO CIyXaHHS HE
BiIOyAeThCSI, 1 3ampoONOHYBaTH iM TMOAATH CBOi 3aKJIIOYHI
apryMeHTH.

(i) Ypsin

VYpsia cTBepKyBaB, 0 MYyHKT 1 crarti 6 KoHBeHIil rapanTyBaB
MpaBO Ha YCHE CIyXaHHs, SKIIO0 He Oyl10 BHHSITKOBHUX OOCTaBHH,
mo OOIPyHTOBYIOTH BIIMOBY BiJ] Takoro cCiyxaHHs. BiH
CTBEP/IKYBaB, 110 MPOBEACHHS CIIyXaHHS Yy I crpaBi He Oyio
HEOOXITHUM, OCKUIBKM  JIOKYMEHTaJbHI  JIOKa3W, IIO/aHi
CTOpOHAMH, Oy JOCTATHIMHU ISl TOTO, 100 HAIIOHAJBbHI CyIH
BCTAHOBWIN (DaKTH CHpaBH, MAlO4M Ha yBasl, sIKI caMme JI0Ka3u
MOJKHA BU3HATH MPUHHATHUMHE Ta OIIIHATH CYJIOM.

Vpsinm TakoK CTBEP/KYBaB, IO HAIllIOHAJIBHI Cyaud He Oy
3000B's13aH1 MPOBOJUTH CIYXaHHS BIAMOBITHO 0 HAI[IOHAIBHOTO
3akoHOMaBcTBa (mAuB. myHkTH 13-14, 16, 23 1 25 Bume) a6o
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["aa3pkoi KOHBeHIi. 30Kpema, ypsii CTBEpIXKyBaB, IO HINIO B
["aa3pkoi KOHBEHIIIT a00 B MIATOTOBYMX pOOOTAaX HE BKAa3yBaJIO HA
Te, IO YCHE ClyXaHHsA € 000B's3koBMM. HaBmaku, BiAmoBimHi
MDKHApOJIHI Marepiaiau (IuB. TyHKTH 28-29 BuIE) nepeadadad,
[0 CIIyXaHHS Ta CBIIYCHHsI CTOPiH He OylIM PEKOMEH/OBaHI B
X0/l TPOBAKEHHS IIOJI0 TMOBEPHEHHS] JUTHWHU BIJIMOBIAHO 0
["aa3bkoi KOHBeHLIi. Ypsa nmocuiiascs, 30Kkpema, Ha KepiBHUIITBO
JUIST HAJEXKHOI TMPAKTUKU KOHBEHIII MpO IUBLIHHO-IIPABOBI
ACMEeKTH MIDKHAPOJAHOTO BHUKpPAJEHHS JiTeH, B SKOMY pOOUTHCA
HAroJIoC Ha JIOKyMEHTAJIBHOMY IATBEP/DKEHHI, IO YCYyBae
HEOOX1THICTh 3aCIyXOBYBaHHS YCHHX CBiTueHb. [I0CIOHMK Takox
3allpONOHYBAB HAIIOHAIBHUM CylaM pO3TIISIHYTH THTAaHHS PO
Te, YM MOXeE ocoOmcra TmosiBa 0Oarbka, IO 3BEPTAETHCA 3
NPOXaHHSAM NP0 TOBEPHEHHS JWTWHHU, BHUKIMKATH 3aiBY
3aTPUMKY IIPH PO3TIISAL CIIPaBU (AMB. IYHKT 28 BHUIIIE).

VYpsia 0coONMMBO HATOJIOCHB, MO Y cripaBi Amada npomu Yecvkoi
Pecnyonixu ((piw.), Ne 22796/16, 13 Bepecus 2016 poky) Cyn
MOCTAHOBUB, IO Yy TPOBADKEHHI BiAmoBigHO g0 ["aas3pkoi
KOHBEHIIII He Oyno 3000B'i3aHHS CIIyXaTH CTOPOHH, OCKIJIBKH
HalllOHAJTFHUM CcyZaM OyJo HaJaHO IIHPOKHH po3Ccyn Yy
BUPILLICHH]I TUTAHHS PO T€, YU CIIiJ] IPOBOJUTH YCHE CITyXaHHS.
AmnanoriuHo, y cnpasi [llneepcone i Kamnanenna npomu Imanii
(Ne 14737/09, 12 nunnus 2011 poky) Cyn He BU3HAB MOPYLIECHHS
crarti 8 abo myHkry 1 crarti 6 KonBeHIii 3 oty Ha Te, IO
OCKap)KyBaHe pIIIEHHs ITAJiMCbKUX CyIiB Yy CIOpaBax Ipo
MOBEpHEHHS BIAMOBIAHO 10 [aa3pkoi KOHBEHIT OylO yXBaJeHO
0e3 ciyxaHHS.

Hapermri, Ypsia 3a3HauMB, 110 3asBHUK HE BKa3aB, sIKi BUPILIAIbHI
dakTu, siki Manu OyTH BCTAHOBIEHI NIJISXOM MPOBEACHHS YCHOTO
ciyxaHHs. HaromicTb BIH JMIIE€ TONPOCUB Cyl NPU3HAUYUTH
po3msAa sKHAWIBUIIIE (IUB. A0Jcuu, HaBeIeHe BUIIIE, 1. 29), He
YTOUHIOIOYH, K1 JOKa3W CJij JOCTIMTH i 4ac CIyXaHb 1 6e3
YITKOTO TPOXaHHS Cy1y NpUHHATH #oro cBimueHHs. Ha mymky
VYpsiny, BpaxoByIOUH Te, IO 3asSBHUK HAJIaB YHCICHHI MaTepianu
Ta TPOKOMEHTYBAB KO)KHUH acIeKT CIpaBH, BaXXKO OYJIO YSIBHTH,
aKot0 0 Oyrna /J0Ka30Ba LIHHICTh YCHOTO ciyxaHHs. [IpoBeneHHs
YCHOT'O CITyXaHH$ JIMILE 301UIbIINI0 O TPUBATICTD TPOBAKEHHS.
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(b) Ouinka Cyny

Cyn naranye, mo mnpaBo Ha "myOmiyHui po3rmisia" y myHKTI 1
crarti 6 KonBenuii 000B'si3k0BO mepenbavae mpaBo Ha "ycHUI
po3rsan”.  SIKIO HE ICHYE BHWHSTKOBUX OOCTaBUH, SIKi
BUIIPABJIOBYIOTh BIJIMOBY BiJI CIIyXaHHS, MPaBO Ha MYOIIYHHI
PO3IVIS BIAMOBITHO 10 MyHKTY | crarti 6 mepenbadae mpaBo Ha
yCHE CJIyXaHHs MPUHANMHI OnHi€l 1HCTaHIIi (IMB., HAPUKIIAI,
epio npomu Ilseyii, Ne 28394/95, § 37 Ta 39, 12 nucrtomana
2002 poky ta Bektashi Community ma inwi npomu xonuwnsoi
FOzocnascvkoi’ Pecnyoniku Makeoonis, Ne 48044/10 ta 2 iumi, §
80, 12 kBiTHs 2018 poky).

BuHATKOBICTH 00CTaBUH, SIKI MOXKYTh BHIIPaBIOBYBAaTH BiJIMOBY
BiJl YCHOTO CIyXaHHS y CIpaBi, L0 CTOCYEThCS "IHUBLILHOTO"
mpaBa, IO CyTi, 3BOJUTHCS JO XapakTepy TMHTaHb, SKi
BUPIMIYIOTHCS KOMIETEHTHUM HalliOHaTbHUM cynoM. Cy/ BU3HAB,
II0 BHHATKOBI OOCTaBMHM ICHYBaJld Y BHIIAJKaX, KOJH
NPOBA/DKCHHSI CTOCYBAJIOCS BHKIIIOYHO IIPABOBUX a00 JIyxe
TEXHIYHUX TTUTaHb, 800 KoM He OYyII0 MUTaHb MPO JOCTOBIPHICTh
a00 ockapKyBaHi (aKTH, sIKi BUMAarajid CIIyXaHHs, 1 Cy[l MOTJIH O
CIpPaBEUIMBO 1 OOIPYHTOBAHO BHUPIMIUTU CIIpaBy Ha OCHOBI
NOJaHHS CTOpPIH Ta IHIIMX NUCBMOBHX MaTepiaiiB (AuB.,
Hanpuknan, lnemumym Mupy npomu Cnoesenii, Ne 32303/13, §
37, 13 OGepe3nus 2018 poky). Y 3B'SI3Ky 3 LHUM, TaKOX CIIiJI
3a3HauuTH, 1o crarts 6 KoHBeHLIi He rapaHTye 0coOMCTH
BUCTYN Iiepe/l LMBUIBHUM CYyIOM, a CKoOpille OiIbIl 3arajibHe
npaBo €(QEeKTUBHO MPEACTABIATU CBOIO crpaBy (nuB. Margareti¢
npomu Xopeamii, 16115/13, § 127, 5 uepBus 2014 poky).
[ToBepratounce 10 naHoi crpasu, Cyq 3a3Havae, 0 KIOMOTAHHS
3asBHMKA PO MOBEPHEHHS AUTUHHU OYylIO PO3MISHYTE Ha TPbOX
PIBHSX FOPUCIMKINT 1 110 HA KOTHOMY 3 HUX HE Oyl0 MPOBEIEHO
ciyxaHHs (auB. myHKTH 6-8 1 10-11 Bume). Posmisin cnpas y
CyJax Mepuioi Ta Jpyroi iIHCTaHILINA CTOCYBABCs HE JIMIIE NMUTaHb
mpaBa, a W BaKIMBUX (AKTUYHHUX MUTaHb. 30Kpema, Il CyIu
MOBUHHI OynH pO3MISHYTH X (AUB. A0ocuu, HaBeACHE BUILE, §§
8-45):

- YU ICHY€ CEpHO3HMI pHU3HMK TOro, IO IOBEPHEHHS CHHA
3asiBHUKAa 70 Crnonmydenux IllTariB 3aBmacTe AUTHHI TCUXIYHOT
MIKOAM a00 IHIIMM [UITXOM CTBOPUTH JISI JTUTHHU HETEPIHMY
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o6cranoBky (muB. myHKT 1 (b) crarti 13 T'aa3pkoi KOHBEHIIIi,
3rajjaHuii y myHkTi 11 Buie); 1

- Yd 3MOXK€ MaTH I[OCHIIyBaTh 3a JIUTHUHOIO, TOOTO BUIBHO
noBeprarucs 1o Crnonydenux LtaTiB 1 oTpumaru Tam poOoTYy.
HamioHnaneHi cyau BIAMOBWJIM Yy 3aJ0BOJICHHI KJIOTIOTAHHS
3asgBHHKA TMpPO YCHE CIyXaHHs, OCKUIBKM BOHHM BBaKallu
MaJOMMOBIPHMM, IO CBIJYEHHS CTOPIH MODIM O CHPHATH
BCTAaHOBJIEHHIO (aKTiB y CHOpaBi, i, TAKUM YUHOM, HE MOIJIHU
BUIIPABIATH MOAANbIIC BIAKIAACHHS MPOBAKEHHS (UB. yHKT 8
BHUIILIE).

VY 3B's3ky 3 nmM, Cyn Haragye, mo HalliOHAJIbHI OpraHHW BIAIH
MOXYTh BPaxOBYBaTH BHUMOTH €(EKTHBHOCTI Ta €KOHOMIYHOCTI
CYIOYMHCTBA, @ TaKO)X BU3HAB, HANPHUKIIAMA, IO CHUCTEMaTHYHE
NPOBENEHHS YCHHX CIlyXaHb MOXKE CTaTH TEPEIIKOA00 s
0COOJIMBOI PETENBHOCTI, SIKA BUMAracThCs B IMEBHUX CIIpaBax i B
KIHIIEBOMY MIJICYMKY YCKJIQJHIOE IOTPUMAHHIO BUMOT PO3IIISLY
CIIpaBU yMPOJOBK PO3YMHOTO CTPOKY, MepeadadyeHux MyHKTOM |
crarti 6 (nuB. FOccina npomu @innanoii [Benuka Ilamara], Ne
73053/01, § 42, ECHR 2006-XI1V).

Ile Oynu came apryMeHTH HAIllOHAJIBHUX CYMIB 1 Ypsiay IIOAO
BIIMOBH BiJ CIyXaHHs Y IIiii cripaBi (AuB. TyHKTH § 1 53 BuIIE).
VYpsn aani nocunasces y 3B 53Ky 3 IIUM Ha BiJIIOB1JIHI MKHapOH1
Mmarepianu (AuB. MyHKTH 28-29 1 52 BuIue) 1 3anponoHyBas, 1100
Takui TMOpAJOK Al OyB pEKOMEHJOBaHMM A TOro, o0
PO3MISTHYTH CHpaBy B JIOCUTh KOPOTKI CTPOKH, MPOTATOM SIKHX
NPOBA/KEHHS y CIIpaBl PO MOBEPHEHHS Mae OyTH 3aBEpIICHO
BiamoBigHo 10 ["aa3pkoi KouseHii.

Cyn He nepekoHaHuH UM apryMEHTOM 3 HAaCTYIHUX MPHYUH.
[To-nepmie, 3rigHO 3 NpeueneHTHOK mpakTukoro Cyny (IuB.
OYHKT 56 BuIlE), BUMOTH €(EKTUBHOCTI Ta €KOHOMIYHOCTI He
MOXYTb BHIPABAAaTH BIJICYTHICTh CYIOBOTO CIyXaHHS, SKIIO
TIIBKH CIIpaBa HE CTOCYETHCS BHUKIIOYHO FOPUIMYHUX a0o0
BHCOKOTEXHIYHUX MUTaHb, a00 SKIIO HEMAE MUTaHb JOBIpH abo
cyrnepewnBuX ()akTiB sIKi BUMAraroThb CIyXaHHS, a CyIHd MOXYTh
CIpPaBEUIMBO 1 OOTPYHTOBAaHO BHPIUIMTH CIpaBy Ha MiACTaBi
MOJaHMX CTOPOHAMH 3asiB Ta IHIIUX MHUCbMOBHMX MaTepiaiiB. Sk
BKE 3a3Hayasiocss BUIIE (AMB. MYHKT 57), TakuX BHUHATKOBHUX
o0cTaBuH y 111 cripaBi He OyIO.
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[To-npyre, okpiM 1IUX MipKyBaHb (IUB. mornepeaHii myHkT), Cyn
MOTOJKYEThCSI 3 3aABHUKOM (IWB. TYHKTH 47-48 BwuIE), 110
apryMeHT Ypsiy, U0 IPYHTYETbCS Ha MOoTpedax epeKTUBHOCTI Ta
€KOHOMIi, € JIOCUTh HEMEPEKOHJIMBUM Yy TaKii CcHTyaIli, 1o
CKJIaJIach B JIaHIM CHpaBi, KOJW Cy/ MEPIIOT 1HCTAHIIIT BIIMOBUBCS
MPOBOJIUTU YCHE CIIyXaHHS HaBiTh MICJS TOTO, SK MPOBAKEHHS
TPUBAJIO Mail’ke TPU POKH.

[To-Tpete, aprymeHT VYpsijay HE BpPaxoBye€, L0 METOI YCHOTO
CIIyXaHHS € He TUIbKU OTPUMAaHHS CBiIYeHb Bif cTopiH. Lle Takoxk
€ IMAHCOM JUI CTOPIH 1 Cy[y 3aciIyXaTd CBIIKIB 1 eKcrepTiB (1o
CTOCYETBCS CBIJIKIB, TXHIO CHOHTaHHY BiANOBiAb HA MUTAaHHSI B
NOPUCYTHOCTI CyAli, SKHA MOXE CIIOCTepiraTd 3a IXHIMH
PEaKIisiMH, BBAXKAETHCS BAKIUBUM €JIEMEHTOM JUIS OI[IHIOBaHHS
JIOBIpH JI0 HUX). YCHE CIIyXaHHSI TAKOXK € MOXUIUBICTIO JIJISl CTOPiH
OOMIHIOBATUCS YCHUMH JIOBOJAMH, BXKJIHMBICTh SKUX HE CIIiJ
HE/OOIIHIOBAaTH, a CyJI pO3'SICHIOBATHME HE TUIbKHA TICBHI
dakTHuHi, aye W MPaBOBI NMUTAaHHS y MPSAMOMY CIIJIKyBaHHI 3i
CTOpOHaMHU. Y 3B'A3Ky 3 LMM HE MOXKHAa HE€ BIJI3HAYUTH, IO
OKpYXKHHU cyn 3arpeba y cBoemy pimeHHi Bix 2 ymmas 2012
POKY, 3TiIHO 3 SIKMM BIH 3aJ0BUIHHUB amejsIiliio 3asBHUKA Ta
CKacyBaB pillleHHs cydy nepuoi iHctaHuii Bij 15 6epe3ns 2012
POKY, AOPYYHB MYHIIHMMAILHOMY Cylny M. 3arpe6a MpU3HAYUTU
CIIyXaHHS Ta BUBYUTH OOCTAaBMHU CIIPaBH Pa3oM 31 CTOPOHAMHU
(IMB. MyHKT 7 BHILE).

Hapemri, Cyn 3a3Haydae, 1110 Horo pilieHHs y crpasi Avaoa (1uB.
Amada, mo uut. BUlE) € pimeHHsMm Komitery i mo, Ha BiAMIHY
BiJl IYMKH Ypsiny (OMB. MyHKT 53 BHUIIE), Y IbOMY pillIEHHI HEMAaE
JKOTHOTO MpHUIyIIeHHs (10 MPUHIMIIOBO), IO JEpP)KaBH HE
3000B's13aH1 IPOBOJIUTH YCHE CIIYXaHHS y CIIPaBi MPO MOBEPHEHHS
BiamoBigHOo 10 I'aa3bkoi koHBeHIli. Takuii BUCHOBOK TaKOX HE
MOke OyTH oTpuMaHuii 3 BUCHOBKY Cyny y cnpasi [llneepcone i
Kamnanenna (naBeneHe BUIIE), IO BIICYTHICTh YCHOTO CIIyXaHHS
B 00CTaBMHAax IIi€] CIpaBH HE CTAHOBWJIO MOPYILIEHHS CTarTi §
abo mynkry 1 crarti 6 KonBeHiii.

BumeBuknagaeHi MipKyBaHHSI € JOCTaTHIMH JijIsi Toro, o0 Cyx
MIT 3pOOWTH BHCHOBOK, IO BiMOBa BIJl CIyXaHHS He Oyna
BUITPaB/IaHOIO B OCKapKyBaHii CIIpaBi.

COUNCIL OF EUROPE

CONSEIL DE LEUROPE



AJUKAY ITPOTHU XOPBATIH (N 2)

© Ilepexian Onexcanapa Jpo3nosa, Bikropa SAnurena,
Onenu [Ipoznosoi, SAuu Tokaps, Aunpis LuOynbka

67. OTxe, Oyno mopymeHHs myHKTy 1 crtarti 6 KonBeHIli uepes
BIJICYTHICTh YCHOTO CIIyXaHHS y Iiil CIpaBi.

2. Cmeepooicysane nopyuwents nynkmy 1 cmammi 6 Koueenyii y
36'43Ky 3 NOPYWEHHAM NPUHYUNY 3MA2ANbHOCMI Ma NPUHYUNY
pieHOCMI CMOPIH

68. Cyn Takox 3a3Hauae, IO 3asABHUK y Il COpaBi He JHIIe
cKapkuBcs Ha MyHKT 1 crarti 6 KoHBeHINT Ha HeClpaBeIJINBICTh
BUIIIE3TAAAHOTO  IMPOBA/DKEHHS  I[IOAO TIOBEPHEHHS  CHHA.
Crmparounch Ha crarTio 8 KoHBeHIII1, BiH TaKOX CKap»KHUBCS, IO
1€ MPOBAKEHHSI MPU3BEIIO JI0 MOPYIISHHS HOTO MpaBa Ha IMoBary
0 Horo cimeiHoro XuTTsA (muB. MyHKT 32 Bumie). Oxpim
NOPYIICHHSI TpaBa HA CIPaBEeUIMBHN CYIOBUH pPO3IISLA 4epes
BiJICYTHICTh BHILE3a3HAUYCHOTO YCHOTO CIyXaHHS, BPaXxOBYIOUH
XapakTep IHIIMX CKapr 3asBHHUKA, ICHYE TEBHHH 30ir Mix
rapaHTisMu myHKTy 1 crarti 6 Ta crarri 8 KouBeHmii y miit
cnpaBi. He3Baxxatoun Ha Te, IO CTAaTTs § HE MICTUTh YITKHUX
HPOLETyPHUX BUMOT, MPOLEC MPUUHATTS PIlIeHb OBUHEH OyTH
CHpaBeUIMBUM 1 TaKMM, L0 3a0€3MeYUTh HaJIeKHY MOBary Jo
iHTepeciB, 3aXHUINEHHUX cTarTero 8 (AuB., Hanpukiaa, M. and M. V.
Croatia, no. 10161/13, § 180, €CILJI 2015 (BuTsiru)). 3okpema, y
psil BUOAAKIB MO Jommsiny 3a AuThHOI Cya po3NIsSHYB, 4H
O6artbku OynM JOCTAaTHbO 3alydeHi A0 THpouecy MNpUHHATTA
pillleHb, 3 METOI0 BCTAHOBJIEHHS TOTO, YM Oy MOPYILIEHI iXHi
npasa, rnepegodadeHi crarrero § (TaM caMo, IHT.) .

69. Bononitoun xapakTepucTHKOIO (DakTiB y CIpaBi, sika Mae OyTH
HajmaHa 3akoHoM (muB. Guerra and Others v. Italy, 19 mrortoro
1998 poky, § 44, 3BiTM mpo yxBanu Ta pimeHHs 1998-1; 1
Radomilja and Others v. Croatia 37685/10 Ta 22768/12, § 124, 20
Oepe3nst 2018 poky), Ta 3 ypaxyBaHHSIM CBO€I MpPEIEACHTHOL
npakTHKK (IuB., Harmpukiam, Buscemi v. Italy, No 29569/95, §§
57-63) Cyn BBaxkae, 10 CKapry 3asBHHKA 3a MYHKTOM 1 crarTi 6
KonBeHlii 11010 MOpyLIEHHS NPUHIUIY 3MarajbHOCTI Ta
npuHUMIy piBHOCTI cTopiH (nuB. Ilynkr 31 Bume) cuig
po3msigaTy BiAMoBiAHO 70 cTarTi 8 (muB. [TyrkTr 70-96 Hikye).

3. Cmeepooicysane nopyuwienns cmammi 8 Koneenyii
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(a) Momanus cropin
(i) 3asenux

3assBHUK CTBEp/KyBaB, IO BIJIMOBa HAI[IOHATFHUX CYHIB
noBepHyTH cuHa 10 Crionyuenux LlTariB cTaHOBMIIA BTpyYaHHS
B HOro mpaBo Ha moBary a0 #oro cimendHoro xurrs. lLle
BTpy4YaHHs OylIO HE3aKOHHHM, BOHO HEe OyJ0 CIpsiMOBaHE Ha
3aXUCT IHTEpECiB TUTHHH, a BUKIIOYHO Ha IHTEPECH Marepi, a
OTXe, 11e He Oyl10 HEOOXITHUM Yy AEMOKPAaTHYHOMY CYCIIUIBCTBI.
30KkpeMa, CTOCOBHO BUMOTH 3aKOHHOCTI, 3aSBHUK CTBEPIIKYBaB,
10 HaiOHAJIBHI CYIW BHUTIyMAadyBaJld BUHSTOK, BUKJIAICHUH Y
nyHkTi 1 (b) crarrti 13 I'aa3pkoi KOHBEHIIT, 3aHAATO IIMPOKO, IO
€ BUHATKOM, SIKUM IOBHHEH TIIYMAauUTHCS CTPOTO, 1 HENPaBUIHHO
3aCTOCYBAB IO CTATTIO 10 (PaKTiB CIIPABH.
o crocyerbcs mpolecy NPUHHATTA  pillleHb, 3asBHUK
HiKPECIMB, 10 Y PO3NIIHYTOMY IPOXaHHI PO MOBEPHEHHS BiH,
Ha BIAMIHY BiJ CBO€i OPYKWHHU, HE OpaB ydacTb y €KCHEpTHIH
ominmi. Ile 3HauHO 3MIHMJIO TPOLEAYPHUN OanaHCc MiXK
CTOpPOHAMHU Ha HOro IIKOAY, BPaxOBYIOUH, 1110 OCTAaTOYHE PillIEHHS
cyny Oylio 3acCHOBaHE Ha BHUCHOBKY €KCIEpTa, KM BBa)KaB, 1110
CHH 3asBHUKA OyJie CTpa)<J1aTH BiJ| ICUXOJOT1YHOI TPAaBMH, SIKIIO
BiH noBepHeThes 10 Cnionyuenux llItariB 6e3 ioro marepi.
Ileit nucbananc OyB O4eBHIHHMHA 3 TOro (hakTy, 110 BHCHOBOK
eKCrepTa 4acTKOBO Oa3yBaBCsl Ha cmiBOecill 3 MarTip'lo CMHa Ta
cmiBOecii 13 AUTHHOW. [[ns 3assBHMKAa B Takid cuTyaiii Oyso
3aKOHHUM 3allUTaTH, 4y Oyia O Taka >k yMKa eKcrepra, skOu BiH
Takok OpaB ydacTb y €KCIEpTHIN ouiHLI. Bcynepeu aprymeHTy
VYpsiny, 1110 1HTEPB'IO 3 HUM, K 0aTbka, Oyno 6 HenmoTpiOHUM (IUB.
[TyHkT 76 HMXKYE), 3aBHUK 3a3HAYMB, 110 €KCIEPT CaM 3a3HaYMB
Yy CBOEMY BHUCHOBKY, 1110 BITHOCHHHU MIX XJIOITYUKOM 1 OaTbKOM HE
MOXXYTh OYTH OIlIHEHI TOMY 0 0aTbKO HE OpaB y4yacTi B OIIHIIL
(muB. Adzi¢, naBenene Bumie, § 39). Ha nymky 3asBHUKa, 1€
CBIJTYMJIO TIPO T€, IO E€KCIEPT 3/A1MCHIOBAB OIIHKY BITHOCUH MIX
HUM 1 oro cuHOM /17151 GOPMYITIOBaHHS CBOET TYMKH.
Jami 3asBHUK OCKapKyBaB apryMeHT Ypsay, 110 eKCIepTy
JIOBEJIOCS B3ATH IHTEPB'I0 3 MAaTip'to, OCKIJIBKM B OIIHII Oylo
3a]y4eHo M'SATUPIUYHY OUTHHY, fKa camMa He MOoIlla HiTH B odic
eKCrepTa, a TOMY 3aBIaHHS €KCIIepTa - OLIIHUTH PU3UK TPAaBMH,
AKIN XJTOMYUK MOXKe OyTH MiJaHuH, KO0 BiH Oyae po3inydeHHid
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13 Marip’to (IuB. MyHKT 77 HUXk4Ye). Xoda Oylno MPUPOTHO, IO
JTUTHHA, Y Bill M'ATH POKiB, HE 3MOINIa 3BEPHYTHUCS /10 EKCIepTa
CaMOCTIHHO, 1110, 0€3YMOBHO, HE OYJI0 IMiJICTABOIO JIJIsT BKIFOYCHHS
Marepi A0 eKCIEepTHOI OLIHKH IUISIXOM IPOBEICHHS 1HTEPB'IO 3
HEIO 1 3aJUIIeHHs 03 yBaru JyMKy Horo O0arbka. moBHicT0. Kpim
TOro, BaXKO OYylIO BUTPUMATH apryMeHT Ypsiy Mpo Te, L0 B
JaHUX OOCTaBMHAX MOXKHA OyJIO OI[IHUTH PHU3UK TPaBMU IS
IUTUHN BUKJIOYHO Ha MiAcCTaBl cCHmiBOECIIM 3  XJIOIMYHUKOM
CaMOCTIHO, 1 MPOBEICHHS IHTEPB'I0 B MPUCYTHOCTI Horo marepi
(muB. myHKT 77 HKk4e). Ha nyMKy 3asBHHKa, OYJIO «IIPaKTHYHUM
1 MPUPOIHHUMY», IO IS TOrO, MO0 BHUKOHATH II¢ 3aBJIaHHSA,
EKCIIePTy JAO0BEIOCS O OIIHUTU eMOIIHHUI 3B'I30K MK JUTHHOIO
1 HHM, K OaTbKOM, 1 IXHIMH B3a€EMHHMH BigHOCHHaMH. lle
BIIOYJIOCSI TOMY, WO TIOBepHEHHS IUTHHU 10 CromydeHux
HlrariB Oe3 marepi HEe OOOB'A3KOBO O3Hadayno O, IO IWTHHA
3a3Ha€ TPaBMH, BPAXOBYIOUH TE, IO XJIOMYUK IMOBEpPTaBCsA O 10
Oarbka - 0co0H, 110 AOIAAAA 32 HUM 3 MOMEHTY HapOKEHHS, B
TiH Jke Mipi, SIK 1 MaTH, 70 SKOi BiH OyB eMOLIIHHO MPUB'A3aHUH, - 1
NoBepTaBcs O 710 3BUYHOTO CEPEOBHIIA, B IKOMY BiH BUDIC.
Hapernri, mo cTocyeThest apryMeHTy Ypsiay Mpo Te, IO 3asiBHUK
MIir OM 3BEpHYTUCS [0 CyAy Meplioi iHCTaHLIi 3 NPOXaHHSAM
HAJaTu JOAATKOBI CBiAUEHHs eKcrepTa abo OTpPUMAaTH APYTUi
BHCHOBOK BiJl 1HIIIOTO €KCTepTa (AUB. MYHKT 78 HIDKYE), 3asIBHUK
BIJIMOBIB, 1[0 MOBEJIHKA CyIy HE JO3BOJHIA HOMY 1€ 3pOOHTH.
[Ticist oTpuMaHHS €KCIIEPTHOTO BHCHOBKY Ta 3amepedeHb MpPOTH
HBOTO, 3aABHHUK OYiKYBaB, IO CYy/ MEPIIOi 1HCTAHIII MPU3HAUYUTH
CIIyXaHHf, SIK TOTO BUMAraloTh MpaBuUia UBUILHOTO MPOIECY
(tuB. myHKT 21 BuIIE), HA SIKOMY BiH MOXX€ O3HAaHOMHUTHCS 3
EKCIIEPTOM 1 Jie eKCHepT MIr O 3aciayxaTd HOro 3amepedeHHs.
Jlumie y BUMAJKY, SIKIO €KCIEPT HE 3MIr PO3MISHYTH 3asBlIEHI
apryMeHTH, 3asiBHUK MaB OW MpaBO BUMAaraTu JOTIOBHEHHS
JI0TIOB1I1 @00 OTpUMaTH BUCHOBOK I1HILIOTO €KCIepTa (JIMB. MYHKT
22 Bume). OpnHak, OCKUIBKM TaKe CIyXaHHsS HIKOIM He
MPOBOAMIOCS, 3asBHUK HE MaB MOXJIUBOCTI JISTH, 5K
3alpoIrOHYBaB Ypsijl.

(i) Ypsn
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VYpsin BU3HAB, 110 OylO BTPy4aHHS y MpaBO 3asBHHUKA Ha MOBary
0 #oro cimeiHoro KuTTA. Ilpore, BiH CTBEpIKYyBaB, IO
BTPYYaHHS Yy BHIVISI BIIMOBH HAIIOHAJIBHUX CYAIB IOBEPHYTH
cuHa 3asBHUKa 10 Cnomydenux IlltartiB Oyno BIAMOBITHO 0
3aKOHY, TMEpEeciIyBajgo 3aKOHHY MeETy 1 Oyao HEoOXiaHHM Yy
JEMOKPAaTUYHOMY CYCIUILCTBI. 30KpeMa, PillieHHS IPYHTYBalIoCs
Ha mignyHkTi "b" mynkry 1 crarti 13 T'aa3pkoi KOHBEHMIi i
Hamarasocs 3aXMCTUTH MpaBa 1HIINX, a caMe CHHa 3asBHUKA.

Y BianoBiAb Ha AapryMeHTH 3asBHUKA WIOAO0 MPOLEAYpH
NPUKAHATTA pilieHb (AMB. MyHKTH 71-74 Bume) Ypsn 3a3HauuB,
10 SKCIIepTHA OIiIHKA B I[ill CIIpaBi CKJaaaiacs 3 MCHXOJIOTIIHOT
OIIIHKK JWTHHU, W00 BHW3HAYUTH, YU Oylae #HomMy 3aBmaHa
NCUXIYHA IIKOJa, 3a3HaueHa y myHKTi 1 (b) crarri 13 T'aas3pkoi
KOHBCHIIIT, KO BiH ToBepHEThCs M0 Cromydenux [llTariB Oe3
fioro marepi. lle mMosICHIOBAJIOCS THM, IO MaTH CTBEP/KYBAJIa,
110 y Hel HeMa€e >KOIHOTO JIOKYMEHTA, IO JI03BOJIAE iif B'IXaTH i
nepeOyBatu B Crionrydenux llltarax, i BOHa HE Mayia TaM poOOTH
ab6o xwurna (muB. Bumesramane Aoocuu, §§ 13, 31 1 38).
OCKUTBKY, TAKUM YHHOM, 33asBHUK HE OyB IPEJMETOM EKCIIePTHOT
OLIIHKH, HOro He 0yJ10 He0OX1IHOCTI 3aIy4ary.

VYpsn nam  po3MipKOBYBaB, IO €KCIEPTY JIOBEJOCS B3SITH
IHTEpB'I0 Yy MaTepi, OCKIJIbKU JUIS OLIHKU OYylIO 3aJy4eHO TUTHHY
N'ITUPIYHOTO BIKY, SKa caMa He MOINIa MiTH B odic ekcrepra, a
TOMY 3aBJaHHsI eKcliepTa OyJio OLIHUTH PU3UK MOXKIIUBOI TPaBMH,
AKy MIr OM 3a3HaTH XJIOMYHUK, SIKIIO Horo Oyrne po3iydeHo 3
Marip 1o, 1 HOTo 3/1aTHICTh J0JaTH 10 TpaBMy. Lleil pusuk MoxHa
OLIIHUTH LUIIXOM ONUTYBAaHHS JTUTHHU OKPEMO, a TAaKOX PasoM 3
marip'to. Lle He o3Hauae, M0 Maru Oyna 3aydeHa 10 eKCIepTHOT
OLIIHKM; BOHA BiJIBeJa JUTHHY JI0 KaOlHETy eKcrepTa 1 Jjana JIniie
OCHOBHY 1iH¢opmalito. BpaxoByroun 3aBmaHHS eKclepra,
ONMTYBAaHHS 3asBHUKA SIK OaThbKa HE OyJl0 HEOOX1IHUM, OCKUIbKU
BIH HE HaJaB >KOAHOI BIAMOBIMHOI 1H(OpPMAIi I OIIHKH
CTYNEHSl MPUXWIBHOCTI TUTHUHHU 1O Marepl Ta i poiii B JKUTTI
JTUTHHH.

SAx6u 3a9BHUK BBa)kaB, 110 HOTro 0coOMCTa y4yacTh y €KCIEPTHIN
OIIIHIIl JUTHHHU Ma€ BHpIMIaIbHE 3HAYCHHS 1 MOXE MPU3BECTH 0
IHIIIOTO BUCHOBKY €KCIIEpTa, 1 B KIHIIEBOMY IMIJICYMKY JIO 1HIIIOTO
pe3ynbTaTy NpOBaKEHHS, BIH MII OM 3BEpHYTHCS [0 CYyAY
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MepIIoi 1HCTaHII MO0 JOMOBHUTH EKCIIEPTHUH BHUCHOBOK a0o0
3aMOBUTH BUCHOBOK Y JIPYTOT0 €KCIepTa.

(b) Oninka Cyny

79. CTOpOHU MOTOIWIIKCS, IO PIIEHHS MICIIEBOTO Cyay M. 3arpeba
Big 15 Oepes3nst 2012 poky Oyino BTpydaHHSIM Y MpPaBO 3asBHUKA
Ha IOBary J0 HOro ciMeiHOro >KUTTSA, TaAPaHTOBAHOTO CTATTEIO §
Konenmii (muB. mynktu 70 1 75 Bumie). bepyuu 10 yBaru cBoo
TMPAaKTUKYy 3 IbOTO NpuBORYy (quB., Hanpukian, Hocyé6 Kapac
npomu Pymynii, Ne 7198/04, § 30, 27 mumas 2006 poky; Kappep
npomu Pymynii, Ne 16965/10, m. 42, 21 mrororo 2012 p. i K.J.
npomu [lonvwi, Ne 30813/14, n. 55, 1 6epesnst 2016 p.), Cyn He
O0aunTh TiACTaB BBaxarw iHIIe. Hacmpapmi, y poO3DISHYTOMY
piteHHI OoOMeXyBanacsi MOXIJIHMBICTh TepeOyBaTH 3asBHHUKY 3
HOro CHHOM, MIPU BOMY PO3YMIJIOCS, IO B3aEMHE CITLJIKYBaHHS
OJTHOTO 3 0aTbKiB 1 JAUTHUHOIO € (hyHIAMEHTAIbHUM €JIEMEHTOM
CIMEHHOTO JKUTTS, 3axuiieHoro crarrero 8 KouBeHmii (auB.
Hocy6 Kapac, nur. sume, §§ 29-30).

80. Cyn HOBHMHEH TaKOX BCTAaHOBUTH, YW Oyl0 BTpydYaHHs, IpO sKe
HaeTbes, OOTPYHTOBAHUM BiJMOBIAHO 0 MYHKTY 2 cTarTi 8. Bin
MOBTOPIOE, 110 OyAb-KEe BTPyYaHHS B IpPaBO Ha IOBary Jo
CIMEMHOr0 XHTTS € MOPYUIEHHSAM Ili€] CTarTi, SIKIIO BOHO HE €
“3rifHO 13 3aKOHOM~, HE TepechiAye 3aKOHHYy METy 1 He €
"HEOOX1IHUM Yy IEMOKPAaTHUYHOMY CYCHiNbCTBI" (AMB., HATPUKIIA,
Byuiiy npomu Xopsami, Ne 56163/12, § 87, 8 xoBtHs1 2015 poky).

81. Cyn BBaxkae, IO BTPYYaHHS B IIiil ClpaBi TIPYHTYBajloCs Ha
3aKoHi, a came Ha nyHkT1 1 (b) crarri 13 [Naa3bkoi KOHBEHIIIT, sKa
HaOyna YMHHOCTI cTocoBHO XopBarii 1 rpyaHs 1991 poky (nuB.
nyHkT 11 Bume). He3Bakaiounm Ha apryMeHTH 3asBHHMKa IpO
npotwiexHe (auB. nmyHKT 70 Bumue), Cyn Takox BBaxae, IIO
BTPYYaHHS MEPECIiIyBaJIo 3aKOHHY METY 3aXUCTy MpaB 1 cBOOOJ
IHIIMX, a caMme TpaB cHWHA 3asBHUKA. OTXe, 3aUIIAETHCS
BU3HAYUTH, YU  OyJ0  BTpy4YaHHS  «HEOOXIAHMM Yy
JEMOKPAaTUYHOMY CYCHIJIBCTBI» y 3HAY€HHI MYHKTY 2 cTarTi 8
KonBeHuii, mo miymauntbest y cBiTIl ['aa3bkoi KOHBEHLIT (AMB.
MYHKT 44 BuIIE).

82. Cyn Haranye, 1o nMpy BU3HAU€HHI TOTO, YU BTPYyYaHHS B IPABO
JIOAMHM Ha TMOBary J0 CIMEHHOro KUTTS Oya0 «HEOOXiTHUM Y
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JEMOKPAaTUYHOMY CYCHIJIbCTBI», BiH MOBUHEH PO3MISAHYTH, YU
OyJIO TOCSATHYTO CIIPaBETMBOT PIBHOBAr MK KOH(IIIKTYIOUHMMH
iHTEepecaMu - JOUTHHOIO, JBOMa OaThbKaMHU, Ta TPOMAJCHKOTO
MOPSAIKY - Y MeXaxX CBOOOJM PO3CYyY, 10 HAJAEThCS Iep)KaBaM Yy
TaKMX MNUTaHHAX (OUB., Hampukian, Momycco u Bawunemou
npomu @Dpanyii, Ne 39388/05, § 62, 6 rpynusa 2007 poky). Ilpu
bOMY BiH MOBHHEH OLIHUTH, UM 3 ypaxyBaHHSIM OcOOIMBOCTEN
CIpaBH Ta B LJIOMY, HaBeleHI AN OOTPYHTYBaHHS MPUYMHU
BTPY4aHHS OyNu peleBaHTHUMHM 1 JOCTATHIMU AJIS IUIeH MYHKTY
2 crarti 8 (tam camo, § 81; ta Timan npomu DPpanyii ma
Himeuuunu (pim.), Ne 47457/99 ta 47458/99, 27 xsitusa 2000
poky). BigmoBa B TpHUHHATTI A0 yBard 3amepedeHb IoJ0
MOBEPHEHHSI AWTUHU a00 HEIOCTaTHE HABEICHHS TIIJICTaB B
pillleHHI TPO BIAXWIEHHS TaKWX 3allepedyeHb BIAMOBIAHO [0
["aa3pkoi KOHBEHIIT cymepeunso 6 BuMoram crarti 8 KonBeHtii
(muB. Bumesranane X npomu Jlameii, §§ 106-107; Braea npomu
Pymynii, Ne 54443/10, § 70, 1 mumas 2014 poky).

[Tpore Cyn He MOXXE HAJIEKHHM YUHOM 3IIMCHUTH TaKy OIIIHKY,
HE BH3HAUMBIIM, HACKUIBKA TIPOLEC TNPUHHATTSA pillleHb,
PO3MISIHYTHH y LUJIOMY, HaJaB 3asBHUKOBI HEOOXITHUN 3aXUCT
iioro intepeciB (nuB. 3ommepgenvo npomu Himeuuunu [BIT], Ne
31871/96, § 66, ECHR 2003-VIII (Butsru), i Caxin npomu
Himeuyunu [BIT], Ne 30943/96, § 68, ECHR 2003-VIII), To6TO
0e3 BU3HAYEHHS TOro, 4YM BHKOHajla Jep)kaBa MpPOLEeTypHi
BUMOTH, NlepeadayeHi B Lil cTaTTi (AUB. MyHKT 68 BHUIIIE).

Otxe, Cyn NOBHHEH BU3HAUUTH, B OCOOJMBUX OOCTaBMHAX Ili€l
CIpaBy, Ta 3 ONIAJY Ha BaXJIMBICTh NPUHHATHUX pIlIEHb, YU OyB
3agBHUK  3aJy4eHUH 70 TMpolecy TNpUHHATTA  pIlIEHb,
PO3MISTHYTOTO B LIJIOMY, Ta 3arajoM HaJaHHS JAOCTaTHbOTO PiBHS
MOXJIMBOCTEH /17151 3a0€e311eueHHs CBOIX IpaB.

VY 3B"3ky 3 mum Cyn 3a3Havae, 10 TOJIOBHUM IHUTAHHSM, SKE
MOBMHHE Oyau pO3MIAIATH HAIIOHAIBHI CyIH Y CIpaBl Mpo
MOBEpHEHHS, Oylo Te, YW ICHYe CEpHO3HUN PHU3HUK TOTro, IO
MOBEpPHEHHsI cuMHa 3asBHUKA M0 Crnoxydenux llIrariB 3aBmacTh
JTUTHHI TICUXIYHOT KOAW a00 1HITUM MUISIXOM CTBOPHUTH ISl Hel
HeTeprnuMy 00cTaHOBKY (AuB. MyHKT 57 Buiue). [nst Toro, mo0
OLIIHUTU LIeH PHU3UK, Cyd MEpIIoi 1HCTAHIIi BUPIIIUB OTPUMATH
BHCHOBOK CYIOBOTO €KCIlepTa 3 IcuxiaTpii (IWB. BHUIE3TaTaHy
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cripaBy Aoocuua, § 33). IlutanHsa, Ha sKe eKcrmepry Oyso
JIOPYYE€HO BIAMOBICTH, OYJI0 i1JCHTUYHHUM TOMY, SIKE CYI MaB
PO3MISHYTH (IUB. TYHKTH 9 1 57 BUIIE).

3riIHO 3 eKCIEePTHUM BHUCHOBKOM, MEPEBEICHHS CHHA 3asBHUKA B
iHIIEe cepenoBuile Oyno O TpaBMOIO, aje BiH MIr OM Mojo0JaTH ii,
AKIIo O HOoro Maru ujia pa3oM 3 HUM (IUB. BHILIE HAaBEICHY
cripaBy Aoorcuua, § 39). BpaxoByrouu Te, 1110 HAI[IOHAIBHI CYIU
BPEILUTI-PEIIT BCTAHOBWJIM, IO TOBEPHEHHS XJIOMYHUKA JO
Cnonyuenux IllTariB 3aBmacTh oMy MCHUXIYHOI IIKOAU - TOOTO
pusuky, 3a3HadeHomy B myHKTi 1 (b) crarti 13 Taaspkoi
KOHBEHIIIT - SKIIO BiH MOBepHEThCs Oe3 marepi (nuB. Aodowcuu,
HaBejieHe Bulle, § 43), Cyn BBaxae, 110 BUCHOBOK €KCIIEpTa MaB
NepeBAXHUN  BIUIMB HA  DIMICHHA  HAI[IOHAIBHUX  CYHIB
(mopiBHstiiTe 3 Manmosanenni npomu @Ppanyii, 18 6epesns 1997
poky, § 36, 3Bitu 1997-11). Vpsn, 31aeThes, HE 3amepedye bOTO
(1uB. myHKTH 76-78 BULIIE).

Kpim Toro, Ypsim He 3amepedyBaB, IIO €KCHEPT CHOPMYITIOBAB
CBOIO EKCIIEPTHY JYMKY 1 IiIrOTYBaB JOTIOBIIb MIiCIIs IPOBEICHHS
JIBOX IHTEPB'I0 3 CHHOM 3asBHHKA, IEPIIMM Pa3oM 3 MaTIp'ro i
CHUHOM, a Apyruil - y ii BiacytHocTi (auB. § 39), To06TO B 060X
BUIAJKaX 0e3 yuacTi 3asBHUKA.

VYpsin cTBep/KYBaB, 110 y4acTh 3asBHHMKA He Oyina HEO0OXiJHOIO,
OCKUIbKM BiH He OyB NpEeIMETOM EKCIEePTHOI OLIHKM 1 HE MIr
IHIIMM YUHOM HaJaTH Oylb-iKy HEOOXigHy iHdopMarllito (IuB.
nyHKTH 76-77 Buie). BogHouac BOHM Hamaraiucsi oOIpyHTYBaTH
y4acThb MaTepi, MOCHUJIAIOYMCh Ha NMPHUPOJY 3aBJaHHS eKcIepra,
SKUH TONATaB y OILIHII (a) pU3UKY MOXIIMBOI TPaBMH, Ky MOXKE
3a3HaTH XJIOMYMK, SKIIO BiH Oyne BimokpemieHuit Bin Hei, 1 (b)
HOro 31aTHICTh MOMONATH II0 TpaBMy (IMB. MYHKT 77 BHIIE),
3aBJJaHHs, K€ HE MOXe OyTH 3aBepleHe 0e3 MOonepeaHbOT OLIHKU
CTYNEHSl MPUXWIBHOCTI TUTHUHU O Marepi Ta ii poii B KMUTTI
JTUTHHH.

Cyn He nepekoHaHU#N apryMEHTOM Ypsiny, 110 3a JaHUX 00CTaBUH
y4acTh 3asBHUKA y €KCHEepTHIN ouiHll He moTpibHa. Cyn Hajmae
BEJIMKOTO 3HAYCHHSI 3ayBXXEHHIO €KCIEpPTa, M0 BIAHOCHHH MK
XJIOMYHUKOM 1 HOro 6aTbKOM HE MOXYTh OyTH OIlIHEHI, OCKUIbKU
3asIBHUK HE OpaB ydacTi B omiHIi (40 cuy, HaBeneHe Buiie, § 39).
[le 3ayBakeHHsT HAaBOAMTH Ha JYMKY, IO €KCIepT OayuB
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HEOOXITHICTh OIIHKM BIJHOCHH MIXK CHHOM 1 OaTrbkoM, II00
3aBEPIINTHU 3aBJIaHHS €KCIEPTHOI OI[IHKH.

bineme toro, Cyn BBakae, 110 apryMEHT 3asBHHUKA CTBEPIXKYE,
IO PU3UK TPaBMHU, SIKHUH HOro CHMH MIr OM 3a3HaTH, SKIIO BiH
noBepHyBcsi B Cronydeni Illtatm Oe3 ioro wmarepi, 1 #oro
30aTHICTh JIOJIATU TpaBMy, HE MoOIIM O OyTH HaleXKHUM YHHOM
OLIIHEHUMH Oe3 BU3HAYEHHS CHUJIM €MOLIMHOTrO 3B'SI3KY XJIOMYUKA
3 OarpkoMm (auB. myHKT 73 Bume). ChpaBai, HE MOXKHA
BUKIIIOYUTH MOXKJIUBICTH TOTO, IO PU3HMK TPaBMU MOXe OyTH
3MCHIIEHUH abo OUIbII JIETKO TMOMOJAHWH, SKIIO OyiIo
BCTAHOBJIEHO, IO XJIOMYHUK MAa€ CHUILHUN €MOIIMHWHA 3B'I30K 13
3assBHUKOM, OCOOJIMBO 3 ypaxyBaHHSIM TOTO, IO BiH MOBEPTABCS
JI0 3HAOMOTO CEPEIOBUINA, B IKOMY BiH BHPIC.

SIKI10 MPUCYTHICTH Marepi Mij 9ac OJHOTO 3 JBOX IHTEPB'tO, SKi
eKCTepT MaB 3 TUTHHOIO, HeoOXiHa Oyna JJIsi CIOCTEPEKESHHS 32
B3a€EMOJIEI0 MK HUMH Ta JISI TOTO, 100 OIIHUTH €MOI[IHHHI
3B'SI30K JUTHHH 3 MaTip’io, T€ X came, B NMPHHLUII, Mae OyTH
BIDHUM JJISl OLIHKH E€MOIIHHOrO 3B'SA3Ky XJIOMYHMKa 3 OaTbKOM.
[Ipote 3assBHUKOBI HE OyJI0 HAZAHO MOXKJIMBOCTI B3ATH y4acTb Y
TaKOMY 1HTEpB'IO.

VYpsia cTBepAKyBaB, 110 Taka CUTYyallis Moria OyTH BUIpaBIeHA,
KO O 3aiBHUK 3BEpHYBCA JIO CyAy Mepmoi I1HCTaHLii 3
NPOXaHHAM JIONIOBHUTU EKCIIEPTHUH BUCHOBOK a00 KJIONOTAaTH
PO OTPUMAHHS €KCIIEPTHOTO BHCHOBKY 1HILIIOTO eKcrepTa (JuB.
nyHkT 78 Bumie). Ilporte, 3 omisaay Ha NMPOTHIIEKHI apTyMEHTH
3asBHUKA (IUB. MYHKT 74 BWILE) 1 3 ypaxyBaHHSIM BiAMOBITHUX
HOJIOKEHb HAIllOHAJILHOTO 3aKOHONABCTBA (IUB. MYyHKTH 21-22
Buie), Cyn BBaXkae, 110 3asBHUK MaB Baromi IiJICTaBU BBaXaru,
110 32 BIJICYTHOCTI YCHOIO CIlyXaHHS BIH HE MaB IIpaBa JiTH y
croci0, 3ampornoOHOBaHUN YPSIOM.

Ile me Oumpmie MIACWIIOE BUIIEBUKIAAEHI BHUCHOBKH Cymy
BIAMOBIAHO 0 NMyHKTY 1 crtarti 6 KoHBeH1ii Mpo BaXKJIUBICTh
NPOBENIEHHS] YCHOTO PO3IISAY y Wil crpasi (IUB. MyHKTH 55-67
Buie). Take ciyxaHHs Aajno O MOXIMBICTH CTOpOHAM 1 Cydy
nepuoi 1HCTaHIIi TOCTaBUTU NHUTAHHS €KCIEpTy 3 psay
Ba)XJIMBUX ITUTAHb.

BpaxoByroun mepeBakKHWH BIUIUB EKCIIEPTHOTO BHCHOBKY Ha
pIIIEHHS HallOHAIBHUX CYIiB (auB. NyHKT 86 Bume), Cya
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BBa)Ka€, 110 B JaHIA CIpaBli 3asBHUK HE OyB 3alydyeHUU 0
MpoIIeCy MPUUHATTS PIllICHb B JOCTATHIN Mipi, 00 3a0e3neunTu
HEOOXiIHMIA 3aXKCT Horo iHTepeciB (nuB. nyHKT 84 Buuie). Horo
3aJIy4eHHs OyJI0 0COOIMBO BOXKIIMBHUM 3 OIVISILY Ha Te, IO Il CYIH
BPEIITI-PeIIT BIIMOBHJIMCS TIOBEPHYTH CHHA. biibIe Toro, Himo
HE TOBOPHTH PO Te, IO y4YacTh 3assBHUKA Y E€KCIEPTHIH OIHII
Oyma 0 mpoTw Hailikpamux iHTepeciB nuThHU. HaBmaku, BoHA
Morya O CIIpUSATH BCTAHOBJICHHIO TOTO, 110 € B IHTEpECax JTUTHHH.
TakuM 4YHMHOM, TPOLEAYPHI BUMOTH, mependaueHi crarTero 8
KonBentiii, He Oy BUKOHAaHI.

95. Otxe, y miit cripasi Oyso opymieHHs ctarti 8 KonBeHrii.

96. Hapemri, Cyn 3ayBaxkye, IO HEMa€e >KOTHUX IIJICTaB JUIS TOTO,
00 JaHe PIMICHHS PO3MISAAAIOCS SIK Take, M0 BUMarajio O Bij
JepKaBU-BIANOBIIa4a TMOBEpHYTH JUTUHY 10 CromydeHux
rariB (quB., mutatis mutandis, K.J. npomu Ilonvwi, naBenene
Bumie, § 76, ta GN. npomu Ionvwi, Ne 2171/14, § 72, 19 nmunas
2016 poxy).

I1. BACTOCYBAHHS CTATTI 41 KOHBEHIIII

97. Crarrs 41 KonBentiii nepenbdavae:

“ Slkuo Cyn Bu3Hae dakT nopyuenns KonpeHii abo nmpoTokodtiB 1o Hei i
SKIIO BHYTPILIHE TpaBo BiAnoBinHoi Bucokoi JlorosipHoi CropoHn
nependauae Jjuiie yactkoBe BiamkoaysanHs, Cyxa, y pa3i HEOOXiJHOCTI,
HaJIa€ MOTEPILUIii CTOPOHI CIIpaBeUIMBY caTuchaxiriro.”

A. llIkona

98. 3asBauk BuMara 30 000 €Bpo sK BiJIIKOTYBaHHS MOPAIbHOT
LIKOJIH.

99. Vpsn 3anepeduB i€ TBEPPKEHHs. 30KpeMa, BiH CTBEPIKYBaB, 1110
Cyn, npuiimMarouu pilleHHS IOJ0 CBO€I TOMEPeAHbOT 3asBU
CTOCOBHO TOTO CaMOT'0 NMPOBAPKEHHS Y CIIpaBi PO MOBEPHEHHH,
BKe mpucyiuB 3asaBHMKOBI 7500 €Bpo SIK KOMIIEHCALlll0 3a
MopajibHy HIKOAY 3a mopyuieHHs crarti 8 KouBenuii (aus. , §
103). Bin 3aknukaB Cyn BpaxyBaTH IO CyMY.
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100. Cyn BBaxkae, 10 3asBHUK MaB 3a3HaTH MOPAJIbHOI LIKOAM
BHAC/IIIOK BUSBICHHUX [MOpYyIIeHb. Bupimyioun Ha 3acamax
CIPaBEUIMBOCTI, T4 BPAXOBYIOUH HOr0 MONEPEIHIO CKapry (AuB.
Aoorcuu) Cyn npucymkye omy 9000 €Bpo K BiIIIKOIyBaHHS
MOpajbHOI IIKOAM, IUIIOC Oydb-SKUH MONATOK, SKUA MOXe
CTATYBATHCA 3 LI€T CyMH.

B. Cynosi Ta iHi BUTpaTu

1. Jloeoou Cmopin

101. 3asBHuk Takox Bumaras 25 000 xopBarcekux kyH (HRK) 3a
BUTpPATH, TIOHECEHI Mepei HalloHATbHUMHU cynamu, i 37 500
XOpBaTchbkuX KyH. Bin Takox Bumaras 70 500 XopBaTrchbKuX KyH
3a TOILITOBI NepeKas3u, Teae(oHHI Ta iHII BUTPATH, MOHECEH] Y
3B 3Ky 3 PO3IVISIIOM CIIPaBH.

102.  VYpsina 3a3HauMB I1i BUMOTH SIK HaIMIpPHI.

2. Oyinka Cyoy

103. Cyn Bigxuise BUMOTH TPO CYJIOBI BHUTpard, MOHECEHl Yy
HAI[IOHAJILHOMY TPOBA/)KEHHI, BPaxOBYIOUH, IO MPEICTaBHUK
3asiBHUKA HE MPEACTABHUB JETAJII30BAHUX B1IOMOCTEH IIOJ0 ILUX
BUTpaT. TakuM YHMHOM, BiH HE BHKOHAB BUMOT, BUKIAJCHHUX Y
nyHkTi 2 npaswia 60 Permamenty Cyny.

104. o cTocyeThCsi BUMOTH TIPO BUTPATH, TIOHECEHI B IMPOIEC]
po3msiny cnpaBu, Cyn BBakae 3a JOLUIbHE MPUCYIUTH CyMY B
cymi 1,680 eBpo.

105.  IIlo cTocyeTbes BUMOT 3asiBHUKA 110710 BUTpaT, Cyn 3a3Havae,
110, 32 BUHATKOM BUTpAT Ha MepeKyaji, PeICTaBHUK 3asBHUKA HE
BHUKOHAaB BUMOT, BUKJIAJIEHUX y MYHKTI 2 npaBuia 60 Permamenty
Cyny, B TOMy, IO 3asBHUK HE J0/IaB KOAHOTO BIJAMOBITHOTO
HiATBEP/UKYIOUOTO JIOKYMEHTa s JI0OKasy TOro, IO BiH
¢dakTuHO TOHIC 1i BUTpatu. TakuM ymHOM, Cya NPHUCYIKYE
iiomy 840 €Bpo 3a BUTpaTH, MOB'SI3aHi 3 MEPEKIAAOM, sKi Oynu
MOHECEHI B CYIOBOMY IPOIIECI.

B. Ilensn
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106. Cyn BBaxkae 3a JOIIIbHE NPHU3HAYUTH TIEHIO Ha TiACTaBi
IPAaHUYHOI TO3MYKOBOI CTaBKM E€BPONEHCHKOrO IEHTPATHLHOTO
0aHKY, 110 sIKO1 MarOTh OyTH JIO/aH1 TPU BiJICOTKH.

3 LUX MIJCTAB CYJ OJHOTI'OJIOCHO,

1. Oconowye 3asiBy IpuHHSATHOIO;
2. [locmanosnse, mo Oyno nopyuieHHs nyHkTy 1 crarti 6 KonBeniii;
3. [locmanosnse, mo Oyno nopymieHHs crarti 8 Konsenuii

4. [locmanosse:

(a) o mepraBa-BiANOBIaY Ma€ BUILIATHUTH 3aSBHHUKY MPOTSATOM TPbOX
MICAIIB 3 JHS, KOJW PIIIEHHS CTaHE OCTAaTOYHUM BIIMOBITHO 10
nyHKTy 2 ctarti 44 KonBeHlii, Taki cymu, ki OyyTb KOHBEPTOBaH1
B XOpBAarChKi KyHHM 3a CTaBKOIO, IO 3aCTOCOBYETHCS Ha Jary
BUILIATH:

(i) 9000 eBpo (meB'ITH THCAY €BPO), IUTIOC OYIb-SIKUI MOAATOK,
KW MOX€e OyTH CTATHYTO, 32 MOPAJIbHY IIKOAY;

(i1) 2520 eBpo (mBi THCAYI M'SATCOT JBAIISTH €BPO), & TAKOK
Oy/b-SKUI TIOAATOK, SIKAM MOYKE CTATYBATHUCS 3 3asiBHHKA, 32
CYyZlOBl BUTpaTH,;

(b) i3 3akiHUEHHSM 3a3HAYEHOTO TPUMICSIYHOTO CTPOKY JO OCTATOYHOTO
PO3paxyHKy Ha BHIIE3a3HAUCHY CyMy HapaXxOBYBaTHMETHCS TPOCTHI
BIJICOTOK (simple interest) y po3Mipl IpaHUYHOI MO3UYKOBOI CTaBKU
€BpONENCchbKOro IEHTPAJbHOro OaHKy, sKa [JIITUME B TeEpioj
HECIUIaTH, JI0 SIKO1 Ma€ OyTH JOJaHO TPHU B1JICOTKOBI MyHKTH;

5. Bioxunsie pemiTy BUMOT 3asBHHUKA LI0JI0 CIIPABEIMBOI caTHC(aKIi.

Y4YrHEHO aHDTIHCHKOI MOBOIO i TOBIZJOMJIEHO TTHCHMOBO 2 TPaBHSA
2019 poky BianoBiaHo 1o myHKTIB 2 1 3 [IpaBuna 77 Pernamenty Cyny.

Penara Jlemxenep
Jlinoc-Onekcanap Cunumian

T'onoBa
Cexperap
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