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Y cnpagi KooiamBiii nporu I'pys3ii,
€Bpomneiicbkuil cyn 3 mpaB JrOAUHU Ha 3aciganHi [1’sToi Cekmil, 70 ckmamy
SIKOT YBIAIIUTH
Amnrenika  Hyccboeprep  (Angelika ~ NuBberger),  lonosa,
Womnxko I'pozes (Yonko Grozev),
Amnppe ITotonpkuit (André Potocki),
Maprinsir Mitc (Martins Mits),
I'adpiene Kyrcko-IlItammemaiiep (Gabriele Kucsko-Stadlmayer),
JIari¢p Xyceiinos (Latif Hiiseynov),
Jlamo YanTtypis (Lado Chanturia), cyooi,
i Kinaynist Bectrepaik (Claudia Westerdiek), Cexperap Cexitii,
[Ticnsa Hapax 3a 3aunHeHMH ABepuMa 12 mororo 2019 poky,
I[porosoniye HACTYIHE PilllEHHS, TPHHHATE TOTO X JHS:

HPOLEIYPA

1. CnpaBy nopyiieHo 3a 3asBoto (Ne 36416/06), momanoro 1o Cymy
npotu ['pysii 21 cepnug 2006 poky Ha mijcrtasi crarTi 34 KonBeHii npo
3aXMCT TpaB JIOAMHU Ta OCHOBOIOJNIOKHUX cB0OO (nmami — KowuBeHiris)
rpomajisHuHOM ['py3ii Apuinem KobiamBini (1ai — 3asiBHUK).

2. 3asBHMKa MPEJCTaBIUIM NMaHi Myxamaspist Ta naH Baxranrinze,
aJBOKaTH, M0 MNpakTUKyloTh y TOumict. VYpsag Ipysii (VYpsnx) Oyno
NpPEACTaBICHO YPAJOBUMHU YIOBHOBaOXEHMMH MIiHICTepCTBa FOCTHUILI,
OCTaHHIM YacoM rmaHoM Mecxopase.

3. 3adBHHUK CKap)KMBCS, 30KpeMa, Ha Te, M0 KpHUMiHAJIbHE
MPOBADKCHHS, MOPYIIEHE MPOTH HBOTO, OYyJ0 HECTPaBEIIMBHM, OCKUTBKH
110r0 3acy/IkeHHs MPYyHTYBAOCS Ha «ITiAKUHYTHX»! T0Ka3ax.

4. 10 ciuns 2008 poky Ypsiay Oyiio OBIJOMIIEHO TIPO 3asiBY.

5. 05 uepsusa 2013 poky micns nonaHHs cropoHamu g0 Cyny 3asB
MIO0 TPHHHATHOCTI Ta CYTi CHOpaBH TMPEICTaBHUK 3asBHHUKA, TaH
Baxranrinze, noBigomus Cyj, 110 BiH OibIIIe HE MOXKE MPEACTABISATH CBOTO
kiienta y Cyi.

PAKTHU

! Planted evidence — me ygaBaHi JOKa3sM y MeKaX ILITY4HO CTBOPEHOI CcHTyamil
MpaIiBHUKaMH IPaBOXOPOHHUX OPTaHiB MO0 0COOH, ITiI03PI0OBAHO] Y BUMHEHHI 3JI0YHHY, 3
METOI0 TMOJAIBIIOTO ii 3aTPHUMaHHS; 3a OLIHKOIO CYAYy TaKi JOKa3W € HEAOMyCTUMHMHU.
*Take ToymMadeHHSs He € OQINIfHUM TepeKinagoM, TIPYHTYETBCS Ha OCOOHMCTHX
JIOCJTIIKCHHSX Ta aHaJIi31 TEOPETUYHHX JOCIIDKEHB Y Tally3i MyOIiTHOTO TIpaBa.
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I. OBCTABMHU CIIPABU

6. 3asBHUK HapoauBcs B 1973 porti Ta mpoxkuBae y M. ToO1miCi.

7. 07 mucromana 2002 poky 3asiBHUKA OyJIO 3aCyIKEHO 10 T030aBIeHHS
BOJII CTPOKOM Ha IT’SITh POKIB 3a TMOPYIIECHHS T'POMAJICHKOTO TOPSIKY Ta
BUMHEHHS OTOPY CIIBPOOITHUKOBI TPABOOXOPOHHUX OPTaHiB.

A. OcobucTuii 001IYK 3asiBHMKA Ta apelT

8. 04 nunus 2004 poky mpariBHUK MPaBOOXOPOHHOTO OpTaHy,
HAYaJIbHUK BiJUIUTYy CIITYOTO YHPABIIHHA y paifOHHOMY BiJisli Mimimii
I'mpani-Hanzanagesi y M. ToOimici («palloHHE BIIAUICHHS MUTIIII»),
HaKa3aB HEBIOKIATHO 3AIMCHUTH OCOOMCTHI OOIIyK 3asBHHUKA. Y
PO3NOpsKEHHI OyJI0 3a3HaueHo, 110, PO3MISHYBILM MaTepiald CIia4ux
niit (8039¢7990b dsbsergdo) mono 3asBHUKA, SKUH MiTO3PIOETHCS Y
30epiraHHi HAPKOTHMYHHX 3ac00iB, MPaliBHUK MPABOOXOPOHHHUX OPraHiB,
cepen iHmoro, kepytounch crartsamu 290, 321 ta 325 KpuminaiabHOro
nporecyanbHoro koaekcy Ipysii (mami — KIIK I'pysii) (sx 3a3HaucHo y
nyHKTI 37 HUXKYE), Ma€ MPOBECTH OCOOUCTHIA OOIIYK 3asiBHUKA i3 METOO
BUJTYYeHHS Oynb-sIKMX HE3aKOHHUX pedoBUH. Lle po3mopspkeHHS B
OCHOBHOMY MICTWJIO 3a3/lajeriib HaJpyKOBaHI cTaHAapTHi (pasu
BKJIIOYHO 13 JaHUMHU 3asBHUKA, J€ OylI0 3a3Hauye€HO TPO Mpen’ siBICHY
oMy Mifo3py y HE3aKOHHOMY 30epiraHHi HapKOTHYHUX 3aco0iB. Llei
JOKYMEHT OyJ0 MIJNUCAaHO MPAalliBHUKOM IPaBOOXOPOHHOIO OpraHy 1
KEpiBHUKOM BiJIMOBIAHOTO BiIJLITY.

9. Odimitina Bepcist MOAiH CBIMYUTH, IO OM3bKo 0 17:20 TOTO X JTHS
3s5aBHUK pPa3oM 13 JIBOMa JPy3sIMM 3aXOJHMB 10 OUIbSIPAHOrO 3aily, JBa
CHIBpOOITHUKY MUTIII YeKaau B aBTOMOOWTI 017151 3airy. 3asiBHUK ITiIIMIIIOB
10 HUX. Y pe3yabrari Woro oOmrykanu ©Oe3 Mpeq siBICHHS CyI0BOIO
opaepa. Y TPOTOKOII MPO TMPOBEACHHS OOIIyKy, 10 OyB CKJIaJIeHUMN
Mi3HILIe y BIUIUT MUTiLi, 3a3HaY€HO:

«... BpaxoBYIOUHM T€, IO iCHYBaJlW IOCTaTHI MiACTaBH IMigo3proBatu 0coly y
3HMIICHH] [OKa3iB (HAPKOTHMYHOI PEYOBHHH TEPOiH) CKOEHHS 3JI0YHHY, Oyio
nposeznieHo ocoducrtuit oomyk [Apuin FOreni KoGiamsini, 1973 poky HapomkeHHs 1
.

Y mnporokom TakoXK 3a3Ha4eHO, LI0 TepeA  OONIYKOM 3asBHUKOBI
3alpONOHYBAJIM «BKa3aTHu Micle 30epiraHHs repoiny». 3asBHUK BKa3aB Ha
«KUIIEHIO Yy ITaHax, B sKIi OyB TepoiH, 3aropHyTHH y Oummii mamipy». Y
pe3ynbrari Oylio BUSBICHO MOPOIMIOKOMOAIOHY PEYOBUHY KOBTOTO KOJIBOPY.
JIBoe mousTux, Y. K. ta JI. 1., sixi Oynu npucyTHi mij yac oOLIyKy, a TaKoX
OpaliBHUK IpaBooxopoHHoro oprany, L. I., miamucanu mpoTOKONI
CIUuX AiH, a 3aABHUK BimMoBuBCs. OOmyk TpuBas i3 5.20 mo 5.45.
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10. 3asBHuka Oyno 3aapemroBano o 18.00, mpex’sBICHO WiAO3pY Y
HE3aKOHHOMY 30epiraHHi HapKOTUYHOI PEYOBMHHU. BiH 3HOBY BiJIMOBHBCS
MiITICYBATH IPOTOKOJL.

11. HayanpHUK BIATOBIAHOTO CJI1TYOTO YIPABIIIHHS, BIPOTITHO TOTO XK
nHs (1aTa Ha TOKYMEHTI He BKa3zaHa) JOIOBIB MPOKYpopy paiony [nnaHi-
Hanzamanesi y wm. TOumici, KOHCTaryBaBIIM IPOBEACHHS OCOOHMCTOIO
o0myky 3asBHuKa, 1o BigOyscs 04 mumus 2004 poky o 5.45. 3a 3micTom
MOJIOKEHD 3BITY BIAMOBiIAHI ciiaul 1ii Oyno MpoBeAeHO HEBIAKIATHO Oe€3
Ipe’siBJICHHS CYyIOBOTO OpjAepa Ta J0 BIIKPUTTA KPUMiIHAJIHHOTO
npoBa/pkeHHsA. CHiBpOOITHHK TPaBOOXOPOHHOTO OpraHy 3BEpPHYBCSA [0
IPOKypopa 13 KJIOHNOTAaHHSIM TMPO JIETANi3alil0 TMPOBEACHHOTO OOIIyKY
(moctdaktym), 3BepHEHE 10 paiioHHoro cyay lnmani-HangzamameBi B M.
Toimici.

12. 3a 3micToM MarepiaiiB po3ciAyBaHHs TOTO X JHsI, TOOTO 4 NUIHS
2004 poky, mpokypop paiionHoro okpyry Innmani-Hagzamamesi m. TOimici
3BEpHYBCS 13 KJIOMOTaHHSAM /0 paiioHHoro cyny lnnani-Haazananesi B M.
To6inici Bix 04 munas 2004 poky i3 0OTpyHTYBaHHSIM HOTO HEBIIKIJIAJIHOCTI
Ta HEOOX1AHICTIO Jeraii3allii mpoBeAeHOro o0IyKy. B kionoranHi Bka3aHo
Micre, Je Oyno 3arpuMaHO 3asBHUKA, PCUOBWHA, sika Oyja BUSBICHA Y
pe3ynbprari OOIIyKY, 1 3704MH, Y BUYMHEHHI SIKOTO MiJI03PIOETHCS 3asBHUK.
Bianosigno go crarri 290 KIIK Ta i3 mocunanusam Ha po3ain 7 (4) crarti 8
Ta crarti 9 3akony «lIpo mpoBeaeHHS TAEMHOTO PO3CIiTyBaHHS MPOKYPOP
IPOCUB CYJl HaJaTH JO3BLI Ha MpoBeneHHs oOmyky. Ha miarBepmxeHHs
KJIOTIOTaHHS TPOKYpPOp MOJIYYMB TpPU JIOKYMEHTA: TEpIINKA JTOKYMEHT
CTOCYBaBCSi 0COOMCTOTO 3BITY MpalliBHUKAa MPaBOOXOpoHHOro oprany III.
III., 3a 3MiCTOM SKOTO OOIIYK MPOBOAMBCS HUM Ha IIJICTABl «OMEpPaTuBHOT
iHopmalii», (39M3¢hosicro  0bRr®HIs30s), 1HINM  NpaliBHUKAMU
miminii H. I. ta M. T., a Takox BozieM; y pe3ynbTari 0O0LIyKy y NPUCYTHOCTI
MOHSTHX Y 3asBHHUKA OyJI0 BHIIy4eHO TepoiH. HaBeneHui BHIEe JOKYMEHT,
Ha BIJMIHY BiJ] TPOTOKONY CIITYMX i (IUB. MyHKT 9 BHIE), MICTHB
iH(dopMaLio mpo Te, 110 MiJ Yac apemry 3asBHUK nepeOyBaB y cCTaHl
HAPKOTHYHOTO CIT’ STHIHHSI.

13. [pyruit foKyMeHT — Iie BIacHOpYY Hamnucana 3assa JI. 1., ogHOTO
13 MOHATHX, MPHUCYTHIX NpPU MpoBeAeHH] oOmyky. Bin 3asBuB, 1m0 mix yac
IPOTYJISHKY Ha BYJIUII 10 HbOTO MIAIAIUIM MPALiBHUKH MPaBOOXOPOHHUX
OpraHiB i3 IPOXaHHAM B3STH ydacTh y ciiauiit aii. JI. L. miaTBepaus, 1o
peyoOBHHA, 3a CJIOBAaMH 3asBHHKA, HaJlie)kaja OCTaHHBOMY, SIKy Oyio
BIJIYYEHO 13 HOro 3aJHbOi MpaBoi KUIIEHI JUKUHCIB. TpeTiM JOKyMEHTOM,
MIOZIAHUM JI0 CYAY, Oylia BJIacHOpPYY CKJIaJIeHa 3asBa IHIIOTO TOHSTOTO — V.
K., sxuii HagaB KOPOTKUK omuc 0OCTaBUH OOIIYKY 3asBHHKA 32 3MICTOM,
IICHTHYHUM 10 BUCIIOBeHO1 3asBu JI. 11,

14. BinmoBigHO A0 MarepiaiiB CIpaBH KJIOMOTAaHHS MPOKypopa Mpo
JeTami3aiio MpoOBEACHOr0 OOIIyKY, MOJaHe A0 Cyldy, HE MICTHJIO KOIIii
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MOCTAHOBH PO HEBIIKJIAAHICTh MPOBEIEHHS 00IITYKY, HE OyII0 JOIy4eHO 110
KJIOMOTaHHSA 1 MaTepialliB Caiguux gii (auB. MyHKT 8 BuIe). Takox
OYECBUJHHUM € T€, IO KOsl PO3MOPSHKEHHS MpalliBHUKA MTPABOOXOPOHHUX
OpraHiB OO0 OCOOMCTOro OOIIYKY 3asBHUKA TAKOXK BIJICYTHS y MaTepiajiax
cripaBu. (IMB. MyHKT 9 BUILE).

15. 05 gunus 2004 poky cyn po3IISHYB KJIOIMOTaHHS Ta JTOKYMEHTH,
nojaHi Mpokyparyporo BiamosinHo no crareit 290 1 293 KIIK, Ta yxBanus
pIIIIEHHST TIPO 3aKOHHICTh MPOBEICHOTO OOIIyKY. Y pillleHHI TakoX Oyio
KOHCTaTOBAHO:

«Po3misiHYBIIM OOIPYHTYBAaHHS KJIOMOTAHHS, [Cy[] BBaXKae, M0 OCOOHCTHIA OOIIyK
KoGiamBini Oya0 HpOBEICHO Yy pe3y/bTaTi HEBIAKIATHOT HEOOXiMHOCTI, BiAMOBIIHO IO
MOJIOKEHb KPHUMIHAIBHO-TIPOIECYAbHOTO 3aKOHOJABCTBA, 1 II0 ICHYE MpaBoBa IMifcTaBa
JUIA IOAAHHS TaKOTO [KJIOTIOTAaHHSA |».

Po3msig kimonoTanHs BitOyBCs Y TOPSIIKY THCBMOBOTO TIPOBAKEHHS,
1 3asABHHMKOBI He Oy/I0 J/J03BOJICHO I10JaBaTH CBOI 3ayBaKCHHs ILOJO
00CTaBUH TPOBEACHOTO OOMIyKYy. Y pIlICHHI 3a3Ha4eHO, IO BOHO HE
HiAJIArae OCKapKeHHIO.

16. 'V  HeBu3HaueHy Jary 3asBHHKY Oyllo  Tpen’ sIBICHO
OOBHMHYBau€HHs y HE3aKOHHOMY MpHI0aHHI Ta 30epiraHHi HapKOTUYHUX
3ac00IB y BEJIMKOMY pO3MIpi, IO € 3JIOYMHOM, BIAMOBIIAIBHICTH 3a
BUMHEHHS AKOro nependadeHa myHKkToM 2 (a) crtarti 260 KpuminaabHOro
KOZIEKCY.

17. 05 cepnHsi 11Bo€ MOHATUX Oylu 3HOBY BHUKJIMKAaHI Ha JOIMUT.
3Bakal0uM Ha TEpIIOYEProBi 3asBM, TMOHATI JETAJbHILIE ONUCAIH
nporenypu oOmyky 3asBHuKa. 07 cepmHs 2004 poky mpauiBHHUK
npaBooxopoHHoro oprany III. 1., sikoro Oyna0 nonmuTaHO SIK CBiAKa, 3HOBY
MiATBEPIUB, 10 JisB 3 ABOMA iHMIKUMU Toiineiicekumu — H. O. 1 M. T., Ha
nificTaBl onepatuBHOI 1HQopmamii. 3riTHO 3 wLi€l0 1H(OPMAIED NEBHA
0co0a mij BIUIMBOM HapKOTHYHMX 3ac00iB mepedyBajia Ha TEPUTOPii mopyd
13 OUTBAPIHUM 3aJIOM.

18. 26 cepmus 2004 poky 3a pe3yabTaTaMH MPOBEICHOI CYHIOBO-
MEIUYHOI EKCIIEPTU3W CIIAYUMH OpraHaMH BCTAHOBIIEHO, IO PEYOBHHA,
BUUTyY€Ha ITiJ1 yac o01myKy, ckiuaaana 0,095 r repoiny. Kpim toro, 27 ceprnus
2004 poky 3a pesyapTaraMH IIPOBENCHOI ECKIIEPTU3M Ha HASIBHICTH
HapKOTUYHUX 3ac00iB 3asBHUK He OyB CXWJIbBHHM JIO BKUBaHHA
HapKOTHYHUX 3ac001B, X04a 1 BUMaraB «Ipo(iITaKTUYHOTO JIKYBaHHS.

19. 3asBHUK MOBUAB TIi]] Yac MPOBEACHHS PO3CIIiTyBaHHS.

B. 3acymkeHHs1 3asiBHHKA

20. 10 rpynus 2004 poky paiionHuM cynom [nnani-Hanzananesi Oymo
MOPYIIEHO KPUMIiHAIbHY CIpaBy. 3asBHUK, ONMHMCYIOYH TOAIi, 110 BiAOyIHCA,
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HE BH3HaBaB cebe¢ BMHHHMM. BiH CTBepmKyBaB, IO Taka cligda did, 5K
00IIyK, 10 HBOTO HE 3aCTOCOBYBaJIacs Hi JI0, HI MIC/IS HOTO apemrTy, i 110
pedyoBHHA, sika HIOMTO Oyna BHSIBIEHA y HBOTO, Hajeajla MpalliBHUKaM
IIPaBOOXOPOHHUX OpraHiB. BiH MOsSICHUB, 1110 IPaBOOXOPOHHI OPraHU BXKUIH
3axX0IM LIOAO0 HOro BiANMpPaBICHHS 0 BIAAUTY MUTILil, A€ BOHU 3MYCHIJIH
HOTO IPUMHSTH 1H EKITIIO 13 HAPKOTUYHUM 3ac000M (oriyM). Y TOIaabIoMy
HOro BiIBE3JIM JJO TOKCHKOJIOT1YHOT KIIHHKH JJIsi IPOBEACHHS €KCIIEPTHOTO
IOCIIIKEHHS.

21. 21 rpymus 2004 poxky y cyni OyB momutanmii Y. K., omun i3
noHsTux. Bin ctBepmxyBas, mo 04 nunusa 2004 poxky He OyB MPUCYTHIH Mif
yac oOmIyky 3asBHHMKA, ane Toro >k aHa o 10:00 nHa OymiBenmbHOMY
MaiiIaHYuKy, [1eé BiH MpaloBaB, 10 HBOTO 3BEPHYIUCS CIIBPOOITHUKHU
IIPaBOOXOPOHHUX OpraHiB Ta BIABE3IH HOTo Oe3mocepeqHbO 0 BiIIiTy
Mmiminii. besnocepeanbo Tam HoMmy Oyno HAJAMKTOBAHO TEKCT, KWW BIiH 1
HiANMACaB, a TaKOXX IPOTOKOJ, HE NPOYUTABIIM HOTO. Y BIAMOBIAb Ha
3aUTaHHA NpPO Te, Y O0Opaswid HOro MNpamiBHUKH IPABOOXOPOHHHUX
opraiB, OyJ0 BCTaHOBJICHO, IO NPAI[iBHUKK IPABOOXOPOHHHUX OPraHiB
Jasuica B MUTILEWCHKOMY BiJUIUT, 3aJIIKyBajdl MOHSTOTO 1 MOTPOXKYBaIH
HOMY aperTom.

22. 27 rpyaus 2004 poky mpaliBHUKa IpaBOOXOpOHHUX opraxis I1I.
II. 6ymo momurtaHo y cyni. BiH miaTBepauB, 110 3asBHUKA 3aapeluTyBajy,
oOmryk Oyno MpoBeNeHO Ha MiJACTaBl omeparuBHOI iHpopmamii. Bin
CTBEp/UKYBaB, IO MiJ 4yac OOWIyKy OyiaM HPHUCYTHI JBOE MOHSTHUX, SK1
nigiinum #Ha Bymumi. Apyrwii npanisauk, H. O., mix yac mommury y cymi 09
6epe3Hs 2005 poky MOSICHUB, 1110 JisB Ha IMiJCTaBl oneparuBHOI iH(opMalii,
3T1JIHO 3 AKOI0 «B paiioHi Myxiani IV nepeOysana noauHa, ska Morsia 0yTu
y CTaHl HapKOTHYHOIO CI’sHiHHs». Jlami BiH CTBepIKyBaB, 110 He OyB
BIIEBHEHUH, YU 3p03yMiIUM OyB TOM (pakT, 110 3asiBHUK NepeOyBaB y CTaHi
HapKOTUYHOro cm’sHiHHA. CrTBep/pkyrou, mo mnokazaHHs Y.K. y cyxi
nepioi 1HCTaHIli OynM HempaBAWBHMH, BIH MIATBEPAUB O(IilliifHYy Bepcito
oONIyKy 3asBHMKA 1 3asBUB, 10 OCOOMCTHH OOIIYK OCTaHHBOTO OyIo
MIPOBEACHO HEBIIKIIAIHO IT1]1 Yac aperTy.

23. Tum vacom JI. 1., moHsATHH, BiIMOBUBCS 3 SBUTHCS 10 cyny. 18
motoro 2005 poky BiH MOBIIOMHUB CyJ PO HEMOXJIMBICTH OpaTH ydacTb y
cynoBoMy 3aciianHi 22 motoro 2005 poky depe3 3aIlilaHOBaHY MOi3JKY 10
CIIA.

24. Cyx Takox 3aciyxaB 1 JBOX JPY3iB 3asBHHUKA, sIKi Oylu MPUCYTHI
mij yac apemty. BoHu 3asBuiIM, 110 BCl TPO€ CTOSUIM Iepesl OUIbSIpAHUM
3aJI0M, KONIM TOMiIis 3arenedoHyBala 3asBHUKOBI, 1 BIH MiAIAIIOB JI0
aBToMOO11s1. OOHIBa BOHU CTBEP/KYBAJH, 10 3assBHUKA HETAitHO BiIBE3H
JI0 BIIALUTY MOMIIiT 6€3 mpoBeneHHs OyAb-SIKOr0 OOIIYKY Ha MICII.

25. 3axuCHHK 3asBHUKA 3BEPHYBCS JI0 CyIy i3 KIOMOTAaHHSM TIPO TE,
10 TPOTOKOJI 37I00yTUH 13 MOPYIIEHHSM MPOIECCYaIbHOTO 3aKOHY, a TOMY
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BiH € HEIOMYCTUMHM JIOKAa30M Ta MiJUISrae BUKJIIOUEHHIO 13 JT0Ka3iB. Bin
TaKOXXK CTBEP/DKYBaB, IO Jpyruil 3asBieHuid mnonstuii, JI. 1I., OyB
CHeliaJbHUM areHTOM IPAaBOOXOPOHHUX OpraHiB, KOJMIIHIA IpaliBHUK
IIPaBOOXOPOHHUX OpraHiB, SKUH pEryisipHo OpaB ywacTb y Oararbox
noAi0HUX KPUMiHAJIBHUX CIIPaBax sIK TOHSATHIA.

26. 18 kBitHa 2005 poky paiionnwmii cyn Inmnani-HamzamanmeBi wm.
TOimici BU3HAB 3asBHUKA BUHHUM; 3asBHUKOBI OyJI0 IPU3HAUYEHO MOKAPAHHS
3a CYKYITHICTIO BUPOKIB y BH/I 1030aBJICHHS BOJII CTPOKOM IIIICTh POKIB 1
mricte MicsiB. Cya BCTAaHOBUB, IO BHHY 3asiBHUKA ITiITBEPKEHO 3asBAaMH
JIBOX CHIBPOOITHHUKIB MU, SIKI 3aapelITyBall Ta MPOBEIU OOIIYyK, Ta 3a
pesyabsratamu ciiguoi mii. [{o crocyerbes cynepewmmBux 3asB Y. K., cyn
TIUIIOB BUCHOBKY, IO «HE OYyJI0 OJIHO3HAYHO BCTAHOBJIEHO, 11O BiH He OyB
CBITKOM OCOOMCTOrOo OONIYKY 1 JHIIE MANUCAaB JOKYMEHTH Y BT
MiTirit». OTxe, Cyl BUPIIIMB HE BpaXxOByBaTU 4acTHHY HokazaHb Y. K., ne
BiH 3amepedyBaB MPHUCYTHICTh MiJ yac oOmyKy. Cya TakoK BCTAHOBUB, IO
BiH He MoXke Oparu 1O yBaru MOKa3aHHS CBIOKIB, AKi OynM Ipy3saMu
3asBHHMKA, OOTPYHTYBABIIM 1I€ THUM, IO MIXX HUMH OYJIH IPYKHI CTOCYHKH
Ta BOHU 3aiHTEPECOBaHI B TOMY, 1100 0coba YHHMKJA BiIMOBIAAIBHOCTI 3a
BUMHEHHS 3JI0YHHY.

27. 3asgBHMK OCKap>KUB DILIEHHA CyIy IMepumoi IHCTaHUii B
anensuinHoMy — mopsaky — (Anensuiiianii  cyn . TOumici), 3HOBY
CTBEp/KYIOUM, IO MiJl Yac apemTy OOIIyK He MPOBOIMBCS, 1 IO Horo
3aCyKeHHS TPYHTYBaJOCsi Ha «IIAKUHYTHX» JOKa3ax. BiH cTBepIKyBas,
10 CYJOM IEpINoi 1HCTAHIlT HE B3SATO /0 YBard 00 €KTUBHUX BHCHOBKIB 13
MOKa3aHb MOro cBiKIB (Apy3iB) i moHsToro Y. K., B sIKHX OCTaHHIH 3asBUB,
110 He OpaB y4acTb y ciaiauiil aii. 3asBHUK TakoX CTBepipKyBasB, 1o JI. L.
HE HaJ1aBaB >KOJHMX IMOKa3aHb. BiH 3a3HauuB ajpecy cBiJKa i MPOCUB HOro
JOMUTaTH y cyal. BogHowac BiH 3BEepHYBCS 10 CyAy 13 KIIONOTaHHSIM
MOBTOPHO JIONUTATH YCiX CBIJKIB, a caMe JBOX CHIBPOOITHHUKIB MOMimii, Y.
K. ta ioro apysis.

28. 03 yepBHs 2005 poky posnouanocs anensiiiiHe IpoBaKEHHS Y
crpaBi. Cyn amensiiiHOi 1HCTaHIT 3aciIyXaB JOKa3W JBOX IPAIliBHUKIB
IPaBOOXOPOHHUX OpraHiB, SKi MATBepAMIN o(iliiHy Bepcito Mofii,
3Ba)KalO4M Ha 3rajiaHi (akT, a caMe — 3a JaHUMH OlepaTUBHOI iHpopMarlii
CIiye, 110 TIeBHA 0co0a y CTaHi HAPKOTHYHOTO CI’sIHIHHSA NepedyBaiia 3a
BKa3aHOIO ajnpecoro. [IpaliBHUKM MPaBOOXOPOHHUX OPraHiB HE 3MOIIH
YTOYHHUTHU, XTO CaMe Ta KM CII0OCOOOM OTPUMAB LIt0 1H(OPMAILLiIO.

29. Kpim TOTrO, CyI amensiiiHoi iHCTaHIil 3aciayxaB mokazaHHs JI.
L1., sxuit miaTBepauB, o OyB MPUCYTHIM MiJ 4yac ciig4oi Aii Ha BUMOTY
MpaliBHUKIB IPaBOOXOPOHHUX OPraHiB, 1 3aCBIUMB BUIYUEHHS y 3asBHHUKA
MOPOLIKONOAIOHOT PEYOBUHH KOBTOTO KOJBbOPY 13 KHIIEeHi. BiH cipocTyBas
3asBM 3aXMCHUKA 3asBHHUKA IIOJI0 HOTO MPHUYETHOCTI 0 MPaBOOXOPOHHUX
oprauiB a0o iHIIOI opMH cHiBIpalll 3 OCTaHHIMU y MuHynomy. Y.K., onun
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13 TIOHATHX, MIATBEPAUB IMMOKAa3aHHA, HaJaHi y cyai mepioi incranuii. Bin
CIIPOCTYBaB TBEP/KEHHS, 1110 OyB MPHUCYTHIM MiJ 4ac OOIIYKY 3asiBHHKA, 1
CTBEp/XKYBaB, IO BiH OyB 3MYIIEHHUI MiANMUCAaTH JAEKUIbKAa JOKYMEHTIB Y
Binaimi Mutimii. BiH Takok 3a3HauWB, MO MPAI[iBHUKU IPABOOXOPOHHHX
OpraHiB YMHWIA Ha HHOTO (i3WYHMHN 1 MCUXOJOTIYHMHA THCK. BomHowac y
BIJIMOBI/Ib HAa 3amUT NPOKypopa IMOHATUM Oyl0 YTOYHEHO, IO IICHs
HiANACAaHHS HHUM JIOKYMEHTIB, IO CTOCYBAJUCS 3asBHUKA, BiH OJpazy
crioBicTuB Tmpo momii Opara 3asBHuKa. I[loTiMm pazom i3 ogHUM 13
JBOIOPIHMX OpaTiB 3asBHUKA BiH 3BEPHYBCS A0 YIPaBIIHHS JEPKABHOTO
3aXUCTY 1 IOMOBIB PO OOCTaBUHU CIIPABH.

30. /IBoe nmpy3iB 3assBHHMKA TaKoK OYJIO JOMHMTAHO Mif Yac PO3TISLY
CIPaBH B CyAI anemsAiiHol 1HCTaHIIi, SIK1 MATBEPINIH MOKa3aHHS, HAJaHl y
Cyli TIepIoi iHCTAHIII].

31. Ilix ywac cymoBoro ciyxanHs copaBu Bing 18 mmcromama 2005
POKY 3aXHMCHHUK 3asBHHKAa 3BEPHYBCS 10 CyAy amesslidHOi iHCTaHIIi i3
KJIOTIOTAHHSAM BWJIYYMTH MPOTOKON CHIT40i il 13 MarepianiB COpaBU SK
HEJIOIYCTUMUH JI0Ka3. 3aXMCHUK 3ayBaXKWB Ha TOPYIIECHHS BiAMOBIIHUX
nonoxenb KIIK — obmyk Oyno mpoBeaeHo 6e3 cygoBoro opzaepa ado
caHKIii crapmoro ciiggoro. Ha miATBEpIKCHHS 3aXHUCHUK 3asBHHUKA
OOrpyHTYBaB, 1110 PILLIEHHS MPO MPOBEAECHHS 0COOMCTOro oOIIyKy He OyIo
HAJIGKHUM YWHOM IiJIHCAHO CTAPIIAM CIiTYMM, He BKAa3aHO TOYHHU Yac
IpOBEJICHHs], 1aTy BUAA4i, HaTOMICTh OyJ0 3a3HAYeHO PO Take: JeTajlbHa
iH(popMalis po ocoly 3asBHHMKA, BKJIIOYAIOYM HOTO TOYHI JaHl, a TaKOXK
BUJI HApKOTHYHOI pedoBUHH (repoiH), sSKWi BiH HIOMTO MaB y KHIIEHI,
(axTH, sIKi cTaIM BiAOMI MUTILIT JIMIIE MiChs apelTy Ta OOLIyKY 3asBHUKA.
binbmie TOro, BIH CTBEpIKYBaB, IO pIIIEHHS HE OYyI0 MPOTOJIOIICHO
3asBHUKOBI 10 TMouarky mpoBefeHHs oOuryky. [lo-mpyre, V. K. mix wac
O3Sy CIIpaBH y Cylax MepuUIoi Ta anessliiHol IHCTaHIIIH 3asBIIsB, 110 HE
OyB MPHUCYTHIM MiJ Yac CIiq4oi Jii Ta WOro MPUMYCHIIM MiAMHCATH TEBHI
nokymeHTH y Binaum mimiuii. o ctocyerbes iHmoro nounsitoro, JI. L., To
BiH HaJaB XUOHI TMOKa3aHHS TMpPO TMOMepeAHii [aocBig poboTu Yy
NPaBOOXOPOHHUX OpraHax, a OTXe He 3aciyroByBaB Ha JoBipy. Ha
HiATBEP/UKEHHSI CBOiX apryMEHTIB CTOPOHA 3aXHUCTy JOJy4MjIa JUCT 13
MinicTepcTBa BHYTPIILIHIX CHpaB, 3a 3MICTOM IMOJIOXKEHb SKOTO CIIAYE, 110
JI. I1. niticHo mpairoBaB y MinictepctBi y 1996 pori. Ilo-Tperte, 3axucHuk
HaroJIOCUB, IO Jpy3l 3asBHHUKA MOCTIMHO CTBEPAKYBaJM IPO BIACYTHICTD
GdaxTy nmpoBeneHHs OOIIYKY IiJl Yac apemTy 3asBHHKa. OTke, KepyHouHuch
crarreto 111 KIIK, 3axucHuk 3asBiSB KJIOMOTaHHS NP0 BWJIYYEHHS 13
MarepiajiB CHpaBU NPOTOKOJIY TpOBEAeHOI ciuiguoi il (oOmyk) sk
HEMPUHHATHOTO.

32. 06 tpymusa 2005 poky cya amensIiifiHoi 1HCTaHIIl BiAXWJINB
KJIOmoTaHHs 3asBHUKA. [llomo mpoBemeHOro OOIIYKy 3asBHHKA CYIOM
0oOrpyHTOBaHO 3acTocyBaHHs monoxkeHb crarTi 67 KIIK ynoBHOBaxkeHHM
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NpaliBHUKOM IPAaBOOXOPOHHUX opraHiB. Kpim Toro, cyn BpaxyBas, IO
HE3pO3yMIIMM OyJl0 Te, UM HaJeKHUM YMHOM IOBIAOMIIEHO 3asiBHMKA IIPO
IpOBEJICHHs OOIIYKY; TOMY Ha IaHOMY €Tarll MpOBa/HPKEHHS BOHU HE 3MOIIIH
OLIIHUTH CTBEP/PKYBaHE NOPYIIEHHS MPOLEAYPU IPOBEIEHHS OOLIYKY.

33. 21 mrotoro 2006 poky cyaoM ameNsIiifHOT IHCTaHIIi 3JIUIICHO Y
cuiIl pimeHHs cyny nepmioi iHcranmii. Cyn BCTaHOBHUB, 110 BUHA 3asBHHUKA
HiATBEp/KEHA IMOBIIOMICHHAM MPO HOro apemT Ta MpPOBEACHHN OOIIYK,
3asBaMU MPECTaBHUKIB MPAaBOOXOPOHHUX OPraHiB Ta IHIIUMM JOKa3aMHU y
Mmarepianax crpaBu. BpaxoByroun yci mokazanus Y. K., cyn amensiiiiHo1
1HCTaHI[Il BU3HAB 1X HEJOCTOBIPHUMH, OCKUIHKM BOHU CYIEPEUUIIH 1HIIUM
JoKa3aM y Marepianax crpaBu. KpiM Toro, BOHH Oylid «HETOTIYHHUMEY 1,
o4eBHIHO, Y. K. HajlaBaB moka3aHHs MiJl THCKOM 4JIeHIB ciM’1 3asiBHUKA. Cyn
anemsAIiifHo1 iHCTaNii TakoX Bpaxysas i 3asBy JI. 1., HaBiTh He3BaXKarOuM Ha
CKapry 3asBHMKAa IIOJO Horo mnpodeciiiHoi NpHHANIEkKHOCTI 10
NIPaBOOXOPOHHUX OpraHiB. BiH BiIXWJIHMB JTOKa3H JIBOX JIPY3iB 3asBHHUKA SIK
TaKl, 1110 HE € HAJIEKHUMHU.

34. 06 Gepesns 2006 poky 3asBHHUKOM ITIOAaHO KacalliiiHy CKapry.
Bin cTtBepmKyBaB, 10 Cepiio3HI MPOIEAYpHI MOPYIICHHS, SKI Malld MicIle
i 9ac JOCYIOBOTO PO3CIiAyBaHHS, MiTIPBAIA HOTO 3MaTHICTh HAJICKHUM
YUHOM 3aXUCTUTH cebe, 1 IO Horo 3acy[ukeHHs IPyHTyBajocsi Ha
HEIOCTOBIPHUX JOKa3aX, 30Kpema Ha c¢aiabCH(piKOBAaHOMY pIIIEHHI MpO
HEBIAKJIAQAHUNA XapakTep TMPOBEJCHHS OOIIyKy, IO MaJlo HacliJoK
HE3aKOHHOCTI TaKoro oOUIyKy Ta HEPUHHATHOCTI JJOKAa3iB.

35. 12 uepBus 2006 poxy BepxoBuuit Cyn I'py3ii Bu3HaB ckapry
3asBHMKA HEMPUHHATHOIO y 3B SA3KY 13 HEBIJIOBIIHICTIO BUMOTaM ITYHKTY 2
crarti 547 KIIK.

36. 03 ciunsa 2011 poky 3asBHMKa Oya0 3BUIBHEHO Yy 3B SI3KY 13
3aKIHYEHHSIM CTPOKY B1JJOYBaHHsI IOKApaHHS.

II. BIAIIOBIJHE HAIIOHAJIBHE 3AKOHOJABCTBO TA
I[TPAKTHUKA

37. Bignosinni nonoxxennst KITK, unHHI Ha MOMEHT pO3IISAY CIPaBU:

Crarrsa 13. HenoTopkaHHICTh NPUBATHOTO KUTTS
o

2. [IlpoBenenns] obmryky [Ta/abo] HaKIaAECHHS apEIITy ... TOMyCKAETHCS TITBKH 3a
pimeHHsIM cyani abo Ha MiJACTaBi CyZOBOTO Hakasy. SIKIIO iCHye HaraabHa HEOOXiIHICTB,
nependadeHa 3aKOHOM ... oOmIyK abo apemr Moxe OyTH 3IiMiCHEHO 1 3a BiJICYTHOCTI
CYJIOBOTO Haka3y, Xo4a IX 3aKOHHICTh 1 OOIDYHTOBAHICTH TOBHHHI OyTH OIliHEHI Cynuero
NPOTATOM JIOOM IIiCNIsl TIOJaHHS BIANOBITHMX JOKYMEHTIB . BomHouac cynas yxBaoe
pilleHHs TpPO NPHHWHATHICTH  JIOKA3iB, OTPHUMAaHMX BHACHIZOK  OCKap>KyBaHOTO
MPOLIEYPHOTO 3aX0/Ly».
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Crarta 73. [IpaBa nigo3poBaHoro
«1. Ilino3proBaHuii Mae Mpaso ...
OCKAap>KUTH Jii Ta pIIEHHS CIII40ro Imepex MpOKypopoM, [ail Ta pimeHHs]
NPOKypopa — BHIIECTOSIIOMY IPOKYpopy, a00 y BHIaaKaX, HepenOadyeHnX YHHHUM
Konexcom — o cyny».

Crarra 102. Ilousari

«l. Cnimuuii BUKITUKAE OHSTHUX, ... JJISI T TBEPPKSHHS TOTO, 110 OyI0 3AiCHEHO
i 9ac cnigdgoi aii, Ta I pe3ynbTaris.

2. 3 METOI0 y4acTi y ciiuiid aii 3 uucina ocid, siki He 3aiHTepecOBaHi y BUPIICHH]
CIpaBH, BUKJIUKAIOTHCS He MeHIIe ABOX. Ciiuuii ... MOBUHEH O3HAHOMUTH iX 3 MpaBaMu Ta
000B’s13KaMH JI0 TIOYATKY MPOBEIACHHS CIIAUOT Til».

Crarrsa 111. Heponycrummii qoka3s
«1. Jloka3n BBaXatOThCS HEJOMYCTUMHIMH, SIKIIIO BOHW OTPUMAaHi:
C) y pe3yJibTaTi HOPYIIECHHS 3aKOHY, 13 BUKOPUCTAHHSM CHIIH, TIOTPO3, 0OMaHy,
MIaHTaXYy, IPUHIKEHHS a00 1HIINX HE3aKOHHUX METOJIB;

(d) Bim ocobwu, sika mopymIrIa 3aK0H a00 HE MOXKEe BKa3aTH HKEPENIO BiMOBIAHOT
iHpopmaii, abo Jie, Kouu 1 sk BoHa ii oTpuUMadia. ...»

Crarrsa 234. IIpaBo Ha ockap:keHHs Jii a00 pillIeHHsI OpraHy Y4 MOca0Boi 0CO0H, 10
3AilCHIOE KPUMIHAJIbHO-TIPOLECYAJIbHI IOBHOBAKEHHS

«bynp-sike pimenHs abo nii ciigUoOro OpraHy [i3HAHHS, OpTaHy Ji3HAHHSA,
CIITYOTO, KEpiBHHKA CIITYOTO OpraHy, IpOKypopa, cyami abo Ccymy MOXYTh OyTd
OCKap)keHI CTOPOHAMH KPHMIiHAIbHOTO MPOBA/UKCHHS ab0 IHIIMMH TIpOMaisHAMHU Ta
OpraHi3aIlissMH BiJIIIOBiTHO J0 TOJI0XKEeHb YMHHOTO Komekcy.»

Crarrs 263. Indopmanisi npo BUMHEHHS 3JI0YHHY

«1. KpuMiHanpHy crnpaBy NMOpPYIIYIOTH Ha IIJACTaBi BiZOMOCTEH MpPO BYMHEHHS
3JI0YMHY, JOBEIEHI 0 BiJoMa CHIBpOOITHHKA CIIACTBA ... 0C000I0, JepKaBHUM
CITy’KOOBIIEM, ... TTOBITOMJIIGHUM y 3aco0ax MacoBoi iH¢opmaillii, ab0 BHUABICHUM IIiJ Jac
PO3CITiyBaHHS OPraHOM, KU yIIOBHOBaXKEHHH 3/1IHCHIOBAaTH PO3CIIiyBaHHS ...

2. AHOHIMHI TOBIZIOMJEHHS HE MOXYTb OYyTH IPHUBOAOM JUIl HOpPYIICHHS
KpUMiHaJbHOI cripaBu. Taki MOBIIOMIICHHS MOXXYTh OyTH HepeBipeHi NUISIXOM IPOBEICHHS
TAEMHHX PO3CIIyBaHb.

Crarra 265. IlepeBipka indopmanii npo BUMHEHHS 3JI0YMHY

«1. Tndopmanis mpo BYMHEHHS 37I0YMHY MOKe OyTH HajaHa y NMHCBMOBIH abo
yCHiH popmi.

COUNCIL OF EUROPE

CONSEIL DE LEUROPE



KOBIAIIBLJII TPOTHU I'PY3Ii
© Iepexman Onekcanapa [Aposnosa, Onenu [po3noBoi, FOmii IcaeBoi

2. Indpopmaris, BUKIaneHa yCHO, (PIKCYyeThCS Y MPOTOKOIMI, IO MiAMUCYIOTh 0co0a,
sKa Hajajia iHpopmalito, i mocamoBa 0co0o1o, sKa i oTpruMana.

Crarrsa 272. Y4acTh NOHSATHX Yy coimaiii mii

«l. Apemr (Ta/abo) OOIIYK ... 3IIHCHIOETHCS 3a YYacTIO NPUHANMHI JIBOX
HOHATHXY.

Crarrsa 290. Caigua ais, npoBeeHa 3 103B0JIYy Cy1y
X

2. Apemr [Ta/abo] oOmIyK ... MOXYTh 3AiiiCHIOBaTHCS Oe€3 CyZOBOTO opaepa
HeraiHO Ha ITi/ICTaBi HaKa3y CJIi[40r0 OpraHy Ji3HaHHs, CJIiA40ro abo nmpokKypopa. Y Takux
BUIAJKaX MMOCAJ0BI 0COOM MArOTh IMOBIMOMHUTH CJIITYOTO CYAIIO ... IPOTArOM 24 TOIHH,
HaJaBIIK HoMmy abo iif MaTepiaid KpUMiHAJIBHOI CIpPaBH, IO CBiAYaTh MPO HEOOXITHICTH
MPOBENCHHSI CIiAUol Mii. ... Cy[IJs MEpeBipsA€ 3a y4acTHO MPOKypopa, Yd Oylao BUMHEHO
CITiT4y JIif0 3aKOHHO ... i () BUPIIINTH BU3HATH ii 3aKOHHOI0, a60 (b) BH3HAE il HE3aKOHHOTO
1 JIoKa3u, OTPUMaHI y pe3yJabTaTi MPOBEACHOT CIIi 901 MTii HeIOMyCTUMHMH.

3. YV HeBigKIagHUX BUMagKax apemrt [i/abo] oOmryk ... Moxe 3filicHIoBaTHCS Oe3
CyIOBOTO Opfiepa [0 II0YaTKy MOPYIIEHHS KPUMIHAJIbHOTO IPOBAIKEHHA. Y TaKOMy
BUNAJKYy OpraH Ji3HaHHA IpuiiMae MoTHBOBaHe pileHHI («3m&030609dw90

5960 gds»). [Opran mi3HaHHS]| HETaiHO MOBIZOMIILE MPOKypoOpa HPO MPOBEHCHHS
[cniguoro 3axomy]. Ilicisi o3HailoMJIeHHsS! 13 pILIEHHSIM OpraHy Mi3HAHHA IPO BXKHUTTS
CIIYUX 3aXO[iB, MPOKYPOp IMOMAE MPOTArOM 24 TOAMH CYIAai ... 3a0e3Mmeuyrodd Horo
JIOKyMEHTaMH, 3a 3MICTOM SKHX ICHye HEOOXIIHICT MpoOBedeHHs ciuiguoi Aii 1o
MOPYIIEHHS KpUMiHaIbHOT crpaBu. Cyas ... 3a y4acTio MPOKypopa NepeBipsie 3aKOHHICTb
cmigyoi  mii, 37iCHIOBaHOI 10 TOpPYLICHHS KPUMIHANBHOI crpaBd. Po3msiHYBLIM
KJIOMIOTAHHS MPOKypopa, CyAAs (a) BUPINIYe BH3HATH 3aKOHHOIO MPOBEACHY CIITYY IO ...
a6o (b) BU3HATH ii HE3aKOHHOIO, 3aKPUTH KPHUMiHAJIbHE IPOBAKCHHS, IMOpYIICHE 3a
pe3ynbTaTaMu MPOBEICHHS i1, i BIIXWIATH JOKA3H, 110 OYyJIH OTPUMaHI [sIK He3aKOHHI |.

4. Bunasiok € HEBIAKIAIHUM TOJi, KOJIU iCHYE PEalbHUI PU3MK 3HHUIICHHS abo
BTpaTH CIi/TiB a00 T0KAa3iB, AKIMIO 0CO0Y 3aTPHMAHO ITiJ] YaC BYMHEHHS 3JI0UMHY, SKIIO pedi
a00 JOKyMEHTH, [0 MAaIOTh BIJHOIICHHS JO CIPABH, BHIIyYCHI y pe3y/bTari MPOBEACHHS

iHIIo1 cmiggoi mii (OIS MICIsl 3JI0YHMHY, BIATBOPEHHS OOCTaHOBKHM Ta OOCTaBUH TMOJIH,
iHCTeKIii) a0 SKIIO0 HEMOXKIIMBO BUJATH CYJAOBUN OpAEp Yepes3 BiICYTHICTh CYIII.

7. Y Bunazakax, nepeadayeHux y IyHKTax 2 Ta 3 i€l cTarTi, HPOTOKOJI CyI0BOTO
3aCilaHHs 110 CIIPABH HE CKJIAJAa€Thesl, a PIMICHHS CyAJIl HE MiUISTae OCKap>KeHHIO.»

Crarrsa 321. YyacTh NOHATHX YH iHIINX 0ci0 y mpoueaypi oduryky ado apemry

«1. IlpuHaiiMHI ABOE MOHATHX JOCTAaTHBHO JUIA y4yacTi y Hpouexypi oOmyky Ta
apemry...»

Crarrsa 325. Ocobucruii o6myk i apemr
X
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3. Ocobuctuii 00mIyk abo apemT MoKe MPOBOAUTHUCS 0e3 CyIOBOTO oprepa abo
CYIIOBOTO pilieHHs (YXBaJl) Y TaKUX BHIAJKAX:

(@) skmo .. € jgocraTHi MACTaBM BBaXAaTH, M0 MiJ Yac 3aTpPUMaHHS
MiI03pPIOBAHOTO BiH 200 BOHA 30epirae 30por abo MOXe CpOOyBaTH 3HIIMUTH JOKA3H ...;

(b) sKIIO 1 KOJIK MPOTOKOJ 3aTPUMAHHS CKJIQJEHO IICHs TOTO, SIK ITiJ03PI0BAHOTO
JIOCTaBJICHO 1O BiIILTY MUTIIT ...

(c) in yac 3aTpuMaHHs OOBUHYBAYCHOTO ...

(d) sxmo € mocTaTHI MiACTaBH BBaXXaTH, IO 0co0a, ska mepeOyBae Ha MicIi
001yKy ab0 3aTpUMaHHsI, IPUXOBYE MPEIMET a00 JTOKYMEHT, IKUH MiAJsIrae BIIYICHHIOY.

Crarrs 547. Ilopsinok nogaHHA anesiuiiHol ckapru
(mpuiinsTo 23 uepBHsi 2005 poky)

G
2. AnensmiitHa ckapra € IPUHHATHOO, SKIIIO:

(a) cmpaBa BaxyMBa U PO3BUTKY 3aKOHONABCTBA 1 rapMoHi3amil cymoBoi
MPaKTHKY;

(b) pimenHss cyny ameismiiiHOT iHCTAaHIIl He BIANMOBIZae ycTajJeHidl CymoBii
npakTuii BepxoBHoro Cyny y moaiOHKX cripaBax;

(c) y pesyapTari po3mIsAy CHOpaBH y Cymi amensiiiHOi iHCTaHIii iCTOTHO
HOPYIICHO 3aKOH ab0 MpaBMia MPOLELYPU TaKUM YMHOM, IO II€ BIUIMHYJIO Ha Pe3ynbrar
MPOBAKSHHS.

38. 3rigHO i3 BHECEHHMMHM 3MiHAMH JI0 3aKOHONABCTBA, MPUHHATHMHU 23
yepBHa 2005 poky, Oymo ckacoBaHo ctarTio 548 Komekcy, 3a 3MicToM sKOi
BepxoBuuii Cyn noBuHeH OyB po3IIsiaTy anelisiiiHi CKapTy.

I11. TIOPIBHAJIBHE ITPABO I [TIPAKTUKA

39. 3BakarouM Ha MOPIBHSUIBHHUKA aCIEKT Ta OIIHKY iH(opMarlii, ska € y
posnopsampkeHHi Cyay 1oAo0 ABAALATH ILIECTH JepXKaB-wEHIB, y MexXax
KPUMIHAJIFHOTO TPOBADKEHHSI IPABOOXOPOHHI OpTaHW MAaloTh IPaBO
OPOBOAMTU  OCOOMCTHH  OOWIyK [0  TOpYIIEHHS  KPUMIHAJIbHOIO
MIPOBAPKEHHS Y BCIX JIep)KaBax, OKpiM ofHi€i. 3arajibHe mpaBuio (y ABOX
JiepKaBax BOHO HE 3aCTOCOBYETHCS) TOJATae y TOMY, IO OOLIYK 0coOH
BHUMarae IoIepeHbO BUAAHOTO CydoBOro opnaepa. OaHak, € JBa 3arajibHi
BUHATKH 13 I[bOTO IMpaBHJIa: y pa3i HEBIAKIAJHOCTI, KOJH 3aTPUMKa MOXKe
MOCTaBHUTH TiJI 3arpo3y HpoLeaypy po3ciiayBanHs; i y Bumajaky flagrante
delicto (3 nar. mig yac BUMHEHHS 3JI0YMHY), KOJIM 0c00a BUMHSE 3JI0YMH 200
MIOITHO MOTO BUMHHMIIA.
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40. CranpapTHOIO TiJACTaBOIO, HEOOXITHOIW JUISI TPOBEACHHS
0o0myKy 0e3 CyldoBOro opjepa, € «OOrpyHTOBaHa IIij03pa». [HITUMU
CIIOBaMHM, TPABOOXOPOHHI OpraHM HE MOXYTh 3IIHCHUTH OOIIYK,
MpUHANMHI, Y PO3yMiHHI MIPUHHATHOI (DaKTHYHOI MiJCTaBH Y KOHKPETHOMY
BUMAJKy. BuMora 10 CBigka/CBiIKIB IIONO YYacTi B MpoLEAypi OOIIyKy
nependadeHo MpOIECyalbHUM 3aKOHOJABCTBOM JIAIIEC IIECTH JIEPXKAB.
3aKOHOJIAaBCTBO >KOJIHOI JAEp>KaBU HE BUMarae MpUCYTHOCTI aJIBOKara IIij1 4ac
NPOBENECHHS OOIIYKY, Xoua y YOTHPHOX JIepKaBax Iepea0adyeHuid TakKuid
MeXaHi3M 3a KJIOIOTaHHSM BiINOBiAHOI ocobm. HapemTi, xomHa aepxkasa
He 3000B’s13aHa POBOJUTH ay/iio- a00 Bi/Ie03amuc OOIIYKY.

41. Jlumie 3aKOHOMABCTOM IIECTH JISPKaB-WICHIB Tepea0aveHo
crieriayibHi CyZ0BI mporeaypu €X post facto (3 mar. skuii Mae 3BOpOTHY
cuity; moctdakTyMm) Ui TPOBEACHHS OOIIyKy 0€3 HalaHHS CYyIOBOTO
opaepa.

ITPABO

|. CTBEPDKYBAHE TIOPYIIEHHS ITYHKTY 1 CTATTI 6
KOHBEHII

42. 3asBHUK CKap)KWBCS HA Te, IO KpUMiHAJIbHE IPOBAHKEHHS
OPOTH HBOTO Oy/IO HECIpaBeUIMBHUM; HOTO 3aCyKEHHs I'PYHTYBaJIOCS Ha
yaaBaHUX (HEJOMYCTUMHX) JI0OKa3ax; HOMYy HE Baajocs e(peKTUBHO
3aXMCTUTH CBOI IpaBa. BiH mocunaBcs Ha myHKT 1 crarti 6 Ta crartio 13
Konsentiii.

43. Cyn yxe CTBepAXKyBaB, IO CTAaTTs 6 BUCTYNAa€e CTOCOBHO CTAaTTi
13 sk lex specialis, ockimbku BUMOTH CTarTi 13 TOIIMHAIOTHCS OLIBII
CYBOpMMH BHMOTaMH CTarTi 6 (auB. pimieHHs y cnpasi «/lapagia epexo-
kamonuywvkoi yepksu y m. Jlyneni ma inwi» (Lupeni Greek Catholic Parish
and Others v. Romania) [BII], Ne 76943/11, n. 65, Bix 29 nuctonama 2016
POKY; IWB. TaKOX pillleHHs y cnpaBi «baxa npomu Yeopwunu» (Baka v.
Hungary) [BII], Ne 20261/12, n. 181, Bim 23 uepBHs 2016 poky, i3
MOAANBIIAMHU TTOCHIAHHSIMHK). OT)Ke, TBEP/DKEHHS 3asBHHUKA ITiUISATAIOTh
pO3MIsAy BUKIIOYHO Ha miactaBi myHKTy 1 crarti 6 KonBeHuii, sika y
BIJIMOB1/THIM YacTHHI nepedavyae HacTyIHE:!

Crarrs 6 myHkr 1

« KoxeH Mae mpaBo Ha CHPaBeUIMBHH ... PO3MISLA HOrO CHpaBH ....CYJOM, ...IKHHl BCTaHOBHUTHb
0OTPYHTOBAHICTB OY/1b-SIKOTO BUCYHYTOTO IIPOTH HHOTO KPUMiHAJIBHOTO OOBUHYBAYEHHS. . ..»
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A. IlpuiiHATHICTH
1. /losoou cmopin

44. Ypsn cTBEpIKYBaB, IO CKapra 3asBHUKA 3a crarreio 6 Konsenii €
HENPUIHATHOIO Yy 3B’SI3KY 13 HEBUYEPIAHHSAM 3asiBHUKOM HAaI[lOHAJIBbHUX
3ac00iB mpaBoBoro 3axucty. llo-mepiie, BiH CTBEpAKyBaB, IO 3asBHHUK
noBMHEH OyB mojaru ckapry BiamoBimHo go crared 73 1 234 KIIK no
BIJIMOBITHOTO CIIITYOr0 ab0 MPOKypopa MO0 IependadyyBaHOl IITYyYHO
CTBOPEHOI CHUTYyallil MpaliBHUKaMU MPAaBOXOPOHHUX OPraHiB II0J0 OCOOH,
IiI03pPIOBaHO1 Y BUMHEHHI 3JI04MHY, 3 METOIO MOJAJBIIOTO ii 3aTpUMaHHS.
[To-npyre, 3asBHUK HE 3BEPHYBCS JI0 CY/ly MEepIIOi iHCTaHIIii, BIAMOBIIHO 10
nyHkTiB g) Ta d) crarri 111 KIIK, mo0 BigxuiauTH MpOTOKON OOHIYKY i
JOKa3u sK HenpuilHATHI. [lo-Tpere, 3asBHUK HE IOAAB CKapry A0 CyAdy,
OCKap)KyIOuu pimieHHs anemsnidHoro cyny Bin 06 rpymus 2005 poxy mpo
OPUIHATTA 3BITY PO PO3CIiNyBaHHSA K Joka3. Hapewri, Ha 1ymMKy Ypsny,
BignoBigHO 70 crarti 364 KIIK 3asBHUK MIir OM 3asBUTH KJIOIOTAHHS PO
IPOBEJICHHs 1HIIOI CyAOBO-MEIWYHOI €KCHEepTH3U AJs BU3HAUEHHsS HOro
MOXJIMBOTO CTaHy HapKOTUYHOTO CIT’SIHIHHSA; TaKi Aii BAMHEH1 HUM He OyJIH.

45. VYpsan TakoX CTBEPKYBAB, 1110 CKapra 3asiBHUKa Oyia B OyAb-KOMY
BUMAJKy SBHO HEOOIPYHTOBAaHOK 3 ONIAJNy Ha Te€, L0 BIH HE MIT
OOIPYHTYBaTH CBOIO 3asBy PO MOPYIIEHHS HPUHIUIY MpolecyalbHOI
PIBHOCTI CTOPIH MiJ] 4ac CyA0BOTO PO3IIISAY.

46. 3assBHUK HE MOTOJMBCS, OOTPYHTOBYIOUM II€ THUM, IO BiH HE MIT
3BEPHYTHUCS 31 CKaproro 10 Mpokypopa 3rijuo 31 crarrero 73 KIIK, ockinbku
oMy He Oyll0 HaJaHO KOMNIIO pillIeHHS @pOo HeraiiHe NpPOBEICHHS
ocobuctoro o0myky. Illo crocyerbcs Toro, yomy He Oylno MHOPYLIEHO
OUTAHHSA TPO HENPUHHATHICTH y CYJOBOMY 3aciJlaHHI y Cyai MNepuoi
IHCTaHIII1, BIH CTBEP/[KYBaB, IO 11€ MMUTAHHs OyJI0 MOPYIIEHO TEepe CyIoM
amenALiiHOT 1HCTaHII1, a TaKOXX BUCBITJIICHO y KacaliiHii ckap3i, mofaHii
1o Bepxosuoro Cymy. Tomy Oyno 6 3aiiBUM IomaBaTu OKpeMe KJIOMOTaHHS
no BepxoBrnoro Cyny mpo po3misi NUTAaHHS HEAOMYCTHUMOCTI J0Ka3iB. Y
Oyab-sIKOMY BHWIIQJKy BIANOBIJHA CKapra, Ha JAyMKy 3asBHUKa, Oyna
HaJIGKHUM YMHOM TIO/IaHA B ycCi CYJOBI IHCTaHIIi, Ha Kl MOIIUPIOBAJIACS
FOPUCAMKIIIS 11010 1 pOo3IIIsIaY.

2. Oyinka Cyoy

47. 1lo cTocyeThbcs TBEPIUKEHHS Ypsdy HpoO Te, IO 3asBHUK MOBUHEH
OyB OCKap>KUTH Jii TpalliBHUKa IPaBOOXOPOHHOTO OpraHy A0 CIiA40ro
ta/abo mpokypopa, Cyn 3BepTae yBary Ha CBOK YCTaJ€HY IpELEACHTHY
MPaKTUKY, B3TIHO 3 SKOI0, 3arajioM, I€papXiuHuid 3aci0 He MOoXe
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po3msAaTHCs K €(EeKTUBHUM, TOMY IO CTOPOHU HE MOXKYTh OpaTé ydacTb
y Takux Tpoleaypax (muB. pimieHHs y cupasi «/ iopei Hikonaiweini npomu
I'pysii» (Giorgi Nikolaishvili v. Georgia) Ne 37048/04, m. 112 Bix 13 ciuyns
2009 poky, 13 TOIAIBIINM MTOCUJIaHHAM). 3T1IHO 13 MaTepiajsamMu CIIpaBH, 3a
TBEP/DKEHHSIMHM 3asBHUKA, IO HE OyIM CIpPOCTOBaHI YpSAAOM, IIOJO
3asgBHMKA OyJI0 TMNPUNUHATO pINIEHHS HE 3aCTOCOBYBAaTH  3aXOAH
HEBIAKJIAIHOTO NpOBeIeHHs o0myKy (auB. 1.m. 31-32 ume). OTxe, BiH He
MOke OyTH MiJJaHWW KPHUTHII 3a T€, M0 HE OCKap)KHUB pIllICHHS (IUB.
BUIE3rajlane pimeHast y cnpasi «l iopei Hikonaiweini npomu [ py3ii»
(Giorgi Nikolaishvili v. Georgia), n. 112; auB. Takox pillleHHS y CrpaBi
«baiticyes ma Anzopos npomu I pysii» (Baisuev and Anzorov v. Georgia), Ne
39804/04, 1. 35, Bix 18 rpymust 2012 poky, 3 MOJATBIIAME TOCHIAHHIMHU Ha
HBOTO).

48. Ilo crocyeTbcs nApyroi 4YacTUHU 3allepedyeHb Ypsaay, Xoda
3asBHUK ITOCJIIJOBHO TIOBTOPIOBAB CBOIO BEPCIiIO MOMiH Mepen CyIoM Mepiioi
1HCTaHIl, BIH OICHO HE MOMPOCUB O(ILIIHO OroJOCHUTH CyH Mpo HOro
ocobucTuii OOmyK 1 HacTynHi noka3u Hegomyctumumu. Cya, OIHAK,
3a3Hayae, 110 3aXUCT Y CBOEMY 3aKIIOYHOMY 3ayBaXXK€HHI JO CyAdy Hepuioi
IHCTaHI[Il BUMAaraB BiJIXWJICHHS IIPOTOKONTY SIK HEIOMYCTUMOTO JIOKa3y (JIHB.
nyHKT 25 Bumie). Kpim Toro, mpoxaHHs mpo HOro HEmpUMHATHICTH Oylo
HaJIEKHUM YMHOM O3BY4€HO 1 B ameslifHOMY CyOl, SKUH MaB
MOBHOBYKEHHS PO3MISAATH CIPaBy 3 MUTaHb IMpaBa Ta (QakTiB (AUB. AyHKT
31 Bume). TakuM 4yuMHOM, 3assBHUK MIT OM OOIDYHTOBAaHO OYIKYBAaTH, 10
CTBEpAYKYBaHE TOPYIIEHHS WOTO TIpaB Oyne BUMPABIEHO. Y 3B'S3KY 3 UM
TOW (hakT, 10 3asIBHUK HE MOJIaB OKPEMOI anessiiHOT cKapru Ha pillieHHS
anensauiiHoro cyny TOumici Bix 18 nucromaga 2005 poky (ouB. MyHKT 32
BUIIIE), HE Ma€ 3HAYEHHS, BPAXOBYIOUM T€, III0 OCHOBHY CKapry 3asBHHKa
Oyll0 HaJeXHMM 4YHHOM JIOBEIEHO 10 Bizmoma BepxoBHOro cymy B
anenAiifHOMY TOPSAAKY (IUB. MyHKT 34 BUIIIE).

49. Takum umHoMm, Cya BIAXWISE 3alepedyeHHs Ypsay M[IoJ0
HEBUYEpIIaHHS HaIllOHAJIBHUX 3aco0iB MpaBoBOro 3axucty. Cym Takox
3a3Hayae, 110 3asBa HE € SIBHO HEOOTPYHTOBAHOIO y PO3YMIHHI MYHKTY 3 ()
crarti 35 Konenuii. Cyn Takox 3a3Hayae, 1110 BOHA HE € HEMPUIHATHOIO 13
Oynp-sSKMX 1HIIMX TMiACTaB. TakuM 4YHWHOM, 3asBa Mae OyTH BH3HaAHA
MPUHHATHOIO.

B. Cyrtsb

1. Zlosoou cmopin
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50. 3asgBHUK CTBEpAKyBaB, L0 BiH HE MaB Oy[b-SIKOTO IepOIHY Mij
yac apewty. BiH 3amepedyBaB TOH (akT, 110, NpUIMaIOYM K HaJEKHE
JOCTOBIPHICTh JOKa3iB, HAaJaHMX IMOJIIi€l0, HAiOHAJIBHI CyIH HPOCTO
BIIXWIWJIM 3asBU HOTO NpYy3iB K CcyO'ekTMBHI Ta HeHamuinHi. [l{omo Tak
3BaHMX He3aiHTepecoBaHux moHsaTux, Y.K. i JLII., BiH cTBepmKyBaB, IO
iXHI J0Ka3u OynmM JyKe HEHAIIMHUMH 1 CYNEpewMBHUMH. 30Kpema, BiH
HajaB JucT Bin MinicrepcTtBa BHYTpimHIX crpaB Bif 1 mucromaga 2005
POKY, B sIKOMY 3a3HaueHo, o JI.II. mpaitoBaB momilelcbkUM J10 TOTo, SIK
OyB ycyHeHwmit 3 mocaau B 1996 porii 3a migpus riqHocti unHy. HarionanbsHi
Cylu, Ha JYMKY 3asBHHKA, MPOCTO MPOIrHOPYBaNu 10 iHpopMaiio. BoHu
TaKOXXK HE 3BEPHYIU yBaru Ha TBepkeHHs Y.K. mpo Te, mo Horo mocymaoBi
CBiTUEeHHS OyNM HaJlaHi MO MiJ MPUMYCOM.

51. 3asBHMK TaKOXX CKap>KMBCS, 110 CTBEpAYKBaHa OIlE€paTUBHA
iH(popMallis, sIKa COPUYMHIIA TOPYILIEHHS CIIPaBU IPOTHU HBHOI'O, HIKOJIU HE
i1aBaiacsi CyI0BOMY KOHTPOJIIO Ha HAaliOHAJILHOMY piBHI. TakuM 4uHOM,
He Oyno »xomHoi (ikcamii iHpoOpMaIlil; HIXTO HE 3HAB TOYHO, SIKy came
iH(popMarito OyJ0 HaJaHO, siKa HIOUTO J03BOJMIIA MOMIIIT iAeHTH(IKyBaTH
3asBHUKA $K IMI1J03pIOBaHOro. Y IbOMY 3B'3Ky BIH HarojiollyBaB Ha
BuMorax nyHKTy 2 crarti 263 KIIK, ski nepexbavanu, mo aHOHIMHA
iH(popMaLlis HE MOXKE CIYTyBaTH IMiJCTaBOIO Ul MOPYIIEHHS KPUMIHAIbHOI
CIIpaBU MPOTH KOHKPETHOI ocoOu. BiH CTBEp/KyBaB, 110 HIXTO HE CTABUB
OiJi CyMHIB, YoMy OyJ0 BHpIIIEHO TEpPMIHOBO OOUIyKaTh 3asBHMKA 3a
BIJICYTHOCT1 CyIOBOro opjaepa abo TBEpIKEHHS, IO BIH MOXE 3HMIIUTH
JI0Ka3H, sIK1 MOXKYTbh Y HbOT'Y OyTH.

52. Ypsa 31 cBoro 00Ky CTBEpJIKYBaB, 10 MPUHLIUI PIBHOCTI CTOPiH
OyJI0 MOBHICTIO JOTPUMAHO y KPUMIHAJIBHOMY NPOBAIKE€HH1, TOPYIIEHOMY
IpOTH 3asBHUKA. BOHU cTBep/KyBaiu, 110 Bipa3y Micis apeluTy 3asBHUK
OyB moiH(QOpPMOBaHUU PO HOro mMpaBa Ha 3aXUCT, BKJIIOYAIOYM MPABO Ha
a/IBOKaTra 3a BIacHUM BHOOpoM. [IpoTsroM yceoro mpoBaJKeHHs BiH OyB
e(eKTUBHO MPEJICTAaBICHUN 3aXUCHUKOM. BiH MaB Oe3nepemkoHuil JocTyn
JI0 MatepialiiB CIipaBH, MOBHOO Mipo0 OpaB y4acThb y JAOCHIKEHH] JOKa3iB
y Cyal 1 MIT BHUKIWMKATH BCIX CBIJKIB, SIKI CBIMYWJIM IIOAO HBOTO, 1
OCKAp)KUTH JIOKa3M, BKIIIOYAIOUM PE3yJbTaTH MOro 0coOHUCTOro OOLIYKY.
Momy Takosx 6yi10 103BOJIEHO MOJABATH KilbKa 3aIHTiB.

53. Mo crocyerbest OOMIYKY, TO ypsii mofaB TpH aprymeHTH. Ilo-
nepiie, BOHU CTBEPKYBaJH, 1m0 3TiaHO 31 crarreto 290 KIIK obmryk moxe
3IIMCHIOBATUCS B HEBIIKIAJHUX BUMAJAKax 0e3 cyloBOro opaepa. Y mii
cripaBl Takui 3axig OyJa0 JT03BOJIEHO KEPIBHHKOM BIAMOBIIHOTO BiIUTY
MUTIIT TUIIXOM TpUAHATTS pimeHHs Big 4 nunHs 2004 poky. Ilo-apyre, 3
OISy Ha OTepaTuBHY 1H(GOPMAIIi0, OTPUMaHY TMOMIIE, OYJI0 JOCTAaTHRO
mijictaB JUIs MiI03pH, 1o y paiioHi Myxiani Oyna ocoba, mo nepelyBaia
MiJ] BIUIMBOM HApKOTHKIB, 1 110 BiH IUIAHY€ 3HUIIUTHU J10Ka3zu. Tomy Oymo
BUPILICHO TIPOBECTH OCOOMCTHI OOLIYyK 3a HEBIAKIAAHUX OOCTaBUH.
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Hapemri, nBa He3amexHi CBiAKM Oyld NOpPUCYTHI MiJg dYac O0OHIyKy
BianmoBigHo no crarti 321 KIIK, 1 oOuaBa BoHM migTBepauiu odiriidny
BEPCiI0 MO MMiJ] Yac JOCYAOBOTO CIIiJICTBA.

54. VYpsan cTBep/KYBaB, IO TOH (akT, IO 3asBHUK HE MaB
MOYKJIMBOCTI OpaTH y4acTh y pO3IVIsiAil Jieraii3allii Horo 0coOMUCToro oonryky
nocT(akTyM, HE MaB KOAHOTO BIUIMBY Ha HOTO MpaBa, nepeadadeHi CTarTero
6 Konpennii. I[locmmatounce Ha BIANOBIAHY MpoLEAypy, NepeadadeHy
crarrero 290 KIIK (maBenena y myHkTi 37 BuUIe), Yps HarojlocCuB, IO
KOMIETEHTHHH CyIJas TPUHHSIB BIiINOBiIHE pIMIEHHS Ha MiACTaBi
HiATBEPDKYIOUHX TOKYMEHTIB, 30KpeMa pIllieHHS PO MPOBEACHHS OOLIyKY
Ta JIOTIOBiIb MOMILii TPO OOIIYK, MoJaHui 0OBUHYBaYE€HHSIM. TakiuM YHHOM,
CTBEp/UKYBaHMN HETAaTMBHHUM BIUIMB 3a3HAYEHOI CYIOBOi MPOLEAYypH
3QJIMIIABCS HEOOTPYHTOBAHUM. Y 3B'SI3KY 3 MM yPsiJl 3HOBY ITOBTOPHB CBIii
apryMeHT PO HENPUUHATHICTh, CTBEP/DKYIOUH, 110 3asIBHUK MIT OCKAPKUTH
pILICHHSI TIPO TIPOBEACHHS HOTro OCOOUCTOrO OOINYKY 3a HEBIJIKIIATHHX
obcraBuH Ha mincraBi crarti 234 KIIK, mepm HiX BiZHOBIAHUN cCyA
YXBaJIMB CBOE pimeHHs 5 nunas. Kpim Toro, 3a manumu Ypsny, Toi ¢axr,
110 3asBHUKY HE Oyl0 HAJaHO KOMIK0 LBOT0 PIlIEHHS MO0 OCOOHCTOrOo
o0myky, He Mae 3HaueHHs. CripaBJi, BiH HIKOJIH HE BHUCIIOBIIIOBAB KOIHUX
CKapr 3 IbOro MUTaHHS MiJ Yac JOCYIOBOTO PO3CIHiAyBaHHS abo JO Cyay
nepioi 1HCTaHLIi.

55. Ha 3aBeperieHHst Yps CTBEpIKYBaB, 10 MOMII[iS Maia IOCTaTHI
MIJICTaBH IT1I03PIOBATH, 1[0 3asSBHUK HAMaraTUMEThCSl 3HMIIUTU JOKa3H, 1
TOMY BHUPIILINJIA IPOBECTU OOIIYK Y HEBIAKIAHOMY BUIIAJKY.

2. Oyinka Cyoy

(a) BixmoBigHi 3arajbHi NpUHIANN

56. Cyn Haranye, mo crarta 6 KoHBeHuii rapaHtye mpaBo Ha
CIpaBeUIMBUM CyqoBHI po3misia, 1 3apaaHHs Cyay moisirae B TOMY, 11100
3'sicyBaTH, 4d OylIO CHPaBEIMBUM CYIOYHMHCTBO B IJIOMY, BKIIOYAIOYU
croci0 OTpuMaHHS Ta JOCHIKEHHS JTOKa3iB, 30KpemMa, un Oylia 3assBHUKOBI
HaJlaHa MOXJIUBICTh OCKApXKUTH JOKa3W Ta BHCTYMAaTd MPOTH IX
BUKOPHCTAHHS, a TAaKOXX JOTPUMAHHS MPUHLHUIIB 3MarajbHOCTI Ta PiIBHOCTI
CTOPiH Mi’X OOBHHYBAYCHHSM 1 3aXUCTOM (IUB. buxos npomu Pocii [BIT], Ne
4378102, §§ 88-90, 10 OGepesust 2009 poky Tta Poy ma /[esic npomu
Cnonyuenoeo Koponiscmea [BII], Ne 28901/95, § 60, ECHR 2000-II). ITpu
OITIHIIl CITPaBEJIMBOCTI MPOBAHKCHHS CIIIJI BPAaxOBYBaTH SIKICTh JTOKa3iB,
BKIIIOYAIOUH T€, UM Oy 00CTaBUHU, 32 SKUX BOHU OyJIM OTPUMaHi, TAKUMH,
[0 CTaBJAThH i CYMHIB iX JOCTOBIPHICTH a00 TOYHICTH. XOda 30BCIM HE
00OB’S3KOBO TIOBUHHA BHHUKaTh mpolieMa MIOAO0 CIPaBEAJIUBOCTI
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NPOBA/DKCHHS, KOJIM OTPUMAaHi JI0Ka3M He Oylu MiATBEp/pPKEHI 1HIIUMH
MarepiajJamMy CIpaBH, MOXKHA 3a3HAYUTH, [0 Y TUX BUIAJKAX, KOJIU JIOKa3H
€ JyXe TIepEeKOHJIMBUMH 1 HEMa€ JKOAHOTO pPH3MKY IIOJAO0 IX
HEJOCTOBIPHOCTI, MOTpeda B MIATBEPUKYIOUUX JOKa3ax € BiAMOBIAHO
cmabmoto (muB. hukos, Butie, § 90, nuB. Takox IIpade npomu Himeyuunu,
No 7215/10, § 34, 3 6epesns 2016 poky, 3 MOAATBITUMHU MTOCUTIAHHSIMH).

57. Cyn Haragye, 1o, Xo4a CTarts 6 TapaHTye IIpaBO Ha
CTIpaBEJIMBUIA CYITOBHH PO3IIISL, BOHA HE BCTAHOBIIOE KOIHUX MPaBUI
MIOI0 JOMYCTUMOCTI JOKa3iB SK TaKWX, OCKUIBKH 1€ B TEpIIy Yepry €
NPEMETOM PETYJIIOBaHHS BiJIOBIHOTO HAI[IOHAJIBHOTO 3aKOHOIABCTBA
(muB. Lllenx npomu [llsetiyapii, 12 mvrmas 1988 poky, § 45, Cepist A Ne 140,
Tetiweripa oe Kacmpo npomu Ilopmyeanii, 9 uepBus 1998 poky, § 34, 3BiTH
1998-1V, i Annox npomu Himeuuunu [BIT], Ne 54810/00, §§ 94- 96, €KILJI
2006-1X).

58. Tomy ponp Cyay He Toisira€ y BH3HAYCHHI MPUHITUTIOBOTO
NUTAHHS, YU MOXYTh OYTH NPUHHATHUMH KOHKPETHI BHIM JOKa3iB,
HANpHUKIAJ, JT0Ka3h, OTPUMaHI HE3aKOHHO 3 TOYKH 30py HAI[iOHAIBHOTO
npaBa, a00 BCTAHOBIICHHS TOTO YU € 3asBHUK JIIMCHO BUHHHM YH Hi.
[MuTanns, Ha sSKe CIIJ BiANOBICTH MOJATAE Y TOMY, YU OYJIO MPOBA/KCHHS B
LIJIOMY CIIpaBe/UIMBUM, BKJIIOYAIOYM CHoci0 oTpuMaHHs 1oka3iB. lle
nependavyae HEOOX1IHCTh JOCIIDKEHHS MMUTAHHS ‘‘HE3aKOHHOCTI”, TPO SIKY
Haerncs, Ta, SIKIIO WAEThCS MPO MOPYILIEHHS 1HIIOTO IpaBa, rapaHTOBaHOIO
KongeHnrieto, npo xapakrep BHUBIEHOTO nopyiieHHs (auB. bukos, § 89, Ta
IIpaoe § 33, o6unBa IUTOBAHI BUIIIE).

(b) 3acTocyBaHHs BHIIIe3a3HAYEHUX NMPUHIHUIIB Yy Wil cpasi

59. 3adBHUK CKap>HBCs, 110 HAPKOTUKH, sIKI HIOUTO Oyl0 3HaHAEHO
y HBOTO IIpH co01, He HaJlexanu iioMy. BiH Takox CTBepKyBaB, 1110 BiH HE
MaB HaJIS)KHUX IMPOLECYAbHUX 3aC00IB Ul OCKapKEeHHS 3aKOHHOCTI HOTro
0COOHMCTOro OOIIYKY, @ TaKOX, 1110 HAlllOHAJIbHI CyId BpaxyBaJld HE3aKOHHI
JIOKa3H, 1110 CIIPUYHUIIO HECTIPABEJIMBICTh MPOBAKEHHS.

60. Cyn 3a3Hauae, MO OCKApKyBaHUH OCOOMCTHI OOIIyK 3asBHHUKA
OyB OCHOBHOIO IiJICTaBOIO, 3aBISKH sKii OyJ10 MOPYIIEHO KPUMIHAIBHY
CIpaBy MPOTH HHOTO. HacTyrmHMiIT MOMIIEeHChKUi 3BIT, a TaKOXK 3asiBU JBOX
CHiBPOOITHUKIB M, SIKI MPOBOAMIN OOIIYK, i TBOX CBIIKIB, SIKi HIOUTO
Oy MPUCYTHI Mia Yac OOIIYKY, CIYTyBaJIM MIiJICTABOIO JJIA 3aCY/KCHHS
3asiBHUKA. TaKUM YWHOM, OCOOMCTHI OOLIyK OYB CIITYMM 3aXOIO0M, SKUI
3a0e3MeynB JIOKa3W, Ha SKAX TPYHTyBajocs 3acymkeHHS. [lopsmok
3MIHCHEHHSI OCKap)KyBaHOTo OOIIyKy Ta crocid, y sKuil 3romoM Oynu
BUKOPHCTaHi OTO pe3ylbTaTy MO0 3asBHHUKA, BIUTMHYJIA Ha TIPOIIECYaTbHY
CIpaBeUTUBICTh CYJOBOTO PO3INSAY y BCil cBOid moBHOTI (muB. Lisica
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npomu Xopeamii, Ne 20100/06) §§ 60-61, 25 mrotoro 2010 poky, Layijov
npomu Azepoaiioxncany, Ne 22062/07, §§ 66-67, 10 kBitHa 2014 poky, i
Sakit Zahidov npomu Azepbationcany, Ne 51164/07, §§ 51-52, 12
muctonana 2015 p., Ha Biaminy Bin Ceemina npomu Cnosenii, Ne 38059/13,
§ 50, 22 tpaBus 2018 p.). Came Buxonauu 3 uporo Cyn po3misiHE cKapry
3asiBHUKA BIAMOBIAHO 710 MyHKTY 1 crarTi 6 KoHBeHii.

(i) Cnocib ompumanus 0okaszie

61. V wmiift cmpaBi ocoOuctuii oOIIyK 3asBHUKAa IMPOBOAMUBCA 3a
BIZICYTHOCTI TONEpPENHBOTO CYAOBOTO Haka3ly Ha IMiJCTaBl pilICHHS,
BUJIAHOTO KEPIBHUKOM BiamoBiAHOrO Bimaimy mimimii 4 numas 2004 poky.
ToO6TO 3 NMOTPUMAHHSM MPOLEAYPH 32 HEBIIKIAJHUX OOCTaBHH, 5K IIE
nependadeno nynkramu 2 1 4 crarrti 290 KIIK (auB. nmyukr 37 Bume). Cyxa,
OJTHAK, 3a3HAYa€, M0 PIlICHHS, HE MICTHJIO MMOCWIAHb HA OyIb-sAKi (haKTHIHI
00CTaBMHM CHpPaBH, BOHO IPOCTO CKJIAAAJIOCAd 3 MONEpeIHbO HaOpaHOro
BPYYHY TEKCTY 3 IM’SIM Ta TPI3BHUILEM 3asBHHUKA 13 3a3HAUEHHSM, IO BiH
IiI03PIOETHCS Y HE3aKOHHOMY 30€epiraHHi HAPKOTHKIB (JIUB. MMYHKT 8 BHIIIE).
VY HbOMY UITKO 11€HTHU(}IKOBAHO 3asiBHUKA 3a KOTo IM'AM Ta aapecoro, TOMl
SK CHIBPOOITHUKM TMOMiMii, SIKIi MPOBOAMIM OOIIYK Ha MIiACTaBi IOTO
pIIIEHHS], TIOCIIJOBHO CTBEP/XKYBAJIM, 1[0 3a ONEPTaUBHOIO 1H(OpMaILli€lO,
mo Oyna B iX po3MOpsPKeHHI A0 OOHIyky, iM mpocto Oyi0 BiIoMO, IO
nmeBHa oco0a 3a MEBHOIO aJpecoro mepedyBaia IMiJi BIUIMBOM HApPKOTHKIB
(muB. myHkTH 22-28 Buile). binbiie Toro, pimeHHs He Oylno 0OTpyHTOBAHO,
OCKIJIbKM BOHO HE MICTWJIO BUKJIAAYy HEBIAKIATHUX OOCTaBHH, SIKI HIOMTO
BUMarajiy TepMiHOBOTO OOIIYKYy €3 MOoNepeHbOro CY/I0BOro Hakazy (AMB. y
i gactuni nyHKT 3 crarti 290 KIIK, sk 3a3nadeHo y nmyHkTi 37 BuIe).
3naeTbecsi, 10 KOHKpeTHI o0cTtaBuHU (iH(popmalis), MO0 OOYMOBUIH
TEPMIHOBUN OOIIyK 3asBHMKA 3a BIJACYTHOCTI IOINEPEIHHOIO CYIOBOTO
opzepa, Takok He Oyiau BH3Ha4eH1 1 Ha OUIBII Mi3HBOMY €Talli, OCKUIbKH
Marepiaid KpUMIHAJIbHOI CHpaBH, 310paHi MPOTH 3asiBHHUKA, HE MICTUIH
BIJIMIOBITHUX JOKYMEHTIB Ta/abo omnepaTuBHOI iH(opmarii (IuB. y 3B'SI3KY 3
UM IYyHKTH 68 1 69 Hukue). BianoinHi criBpoOITHUKM MUTIIIT TaKOXK He
3MOTJIH MPOJTUTH CBITJIO HA 1€ MUTAaHHA (IUB. TXHI 3arajabHi Ta HEMOCiTOBHI
3asBU y yHKTax 12, 22 1 28 Buiie). Takum 4uHOM, HEBIAKIAAHI 0OCTaBUHU
TaK 1 He OyJ10 BTaHOBJIEHO.

62. Cyn Takox BBakae, 1m0 (aKTUYHI OOCTaBMHMU OOIIYKY TaKOXK
OyM CYMHIBHMUMH 1 3aJUINAIHCA TAaKHUMU TPOTATOM YCHOTO CYAOBOTO
po3misiny. 3aBHUK CTBEP/IKYBAB, 110 HAPKOTUKU HE HAJIEXKaIU HOMY, a 1Oro
npy3i, ski Oynu CBiAKaMH MOro apemTy, CTBEpAXKYyBaliM, IO HOro He
oOrykanu BiApasy micis apemry. Y BIAMNOBb YpsAI CTBEPAXKYBaB, L0 B
X0/l 00IIyKy Oy/ii MPUCYTHI JBO€ HE3AJEKHHUX CBIJIKIB, SIKI BIAIOBITHO JI0

COUNCIL OF EUROPE

* X %
*
* *
*

* gk

CONSEIL DE LEUROPE



KOBIAIIBLJII TPOTHU I'PY3Ii
© Iepexman Onekcanapa [Aposnosa, Onenu [po3noBoi, FOmii IcaeBoi

YMHHOTO 3aKOHOJABCTBA, IO IS HA TOW 4Yac, MOBHHHI OylIW CIyryBaTH
HE3IC)KHUMH CIIOCTEepirayaMy 3a IPOBEIHHIM CIIIY0l Jii 1 rapaHTamu
IPOTH MOXJIMBHX 3J0BXHBaHb 3 OOKy momimii (IuB. MyHKT 37 BuUIE, IHB.
TakoX Bonxosa npomu Pocii, Noe 56360/07, § 40, 13 uepBHs 2017 poky).
OO6upaBa cBigKu Oy AONUTaHI B CyIdi 32 Y4acTIO 3aXHUCTY, IO, HA AYMKY
VYpsiny, MOJIETHIWIO BUBUEHHS HAI[IOHAJILHUMHU CylaMu OOCTaBUH OOILIYKY
3asiBHUKA. Cyq, oHAK, 3a3Hadae, o koiu naH Y.K. OyB momutanwii B Cyi,
TO BiH 3MIHUB CBOi JOCYIOBI TOKa3aHHsI, CTBEP/KYIOUH, 110 BiH HE OyB
MPHUCYTHIM TIiJ 4ac OOIIyKY, i Ha/JiaB HEMPaBIWBI JOCYIOBI CBITYCHHS IIif
npumycoM (auB. myHKTH 21 1 29 Bumie). [Ipote HamioHanabHI CyIu MPOCTO
3po0MIIM BHCHOBOK, IO 3asBa, HaJaHa HUM Yy CyIi, HE € JOCTOBIPHOIO i
«HETIOTIYHOI0» (IMB. MyHKTH 26 1 33 BHIIE).

63. lllo crocyerbest apyroro monsitoro, . JLII., skuii BiAMOBUBCS
3'IBUTHCS JI0 CyAy NEpIIOi 1HCTaHIII{, BIH MOCTaB Mepe/l aleNAaliifHuM CyIoM
1 mMaTBEpAUB CBOI JOCYNOBI TOKa3aHHs (OuB. MyHKT 29 Bumie). Ha Toit yac
3aXUCT MOJAaB 10 Cyly HOKyMeHT, 3rigHo 3 skuMm JLII. OyB komumiHiMm
CHiBPOOITHUKOM ITOJTIIi, i BOHM ITOCTABHJIM ITiJ] CyMHIB JIOBIpY JI0 HHOTO Ha
Ii{ MiJCTaBl, CTBEPKYIOUH, IO BiH JiSB SIK areHT MOMIIII 1 3'IBISBCS SIK
CBIIOK y pI3HMX KpUMIHQJIbHUX crpaBax. HaromicTh amensmiiiHuii cyn
IPOCTO MPOITHOPYBaB L€l JJOKa3 1 B3araji He 3BEpHYBCS JI0 apTyMEHTY Ipo
JOBIpY (OUB. MMyHKT 33 BUIIIE).

64. 3a Takux o0ctaBuH CyJ He MOXKe He TIHTH BUCHOBKY, 1110 HIOUTO
IPUCYTHICTh JIBOX MOHSTHUX i 4ac OCOOMCTOro OOIIYyKYy 3asiBHUKA Ta iX
nojanbllla y4yacThb IiJ Yac pO3IVISAY Yy CyAl He chopusia aJeKBaTHOMY
3'CyBaHHIO ()aKTUUHUX OOCTaBHH OOLIYKY.

65. TlizcymoByrouM, 3a BIJICYTHOCTI TIOTIEPEIHBOTO CYIOBOTO
JO3BOJTy Ta 3 OISy Ha HEMIATBEPKCHHUU O3B HAYalbHUKA MOMIIII,
BpPaxoBYIOUU TOW (haKT, 0 JOKYMEHTH IPOTH 3asiBHHKA Ta/ab0 orepaTuBHA
iHpopMallis, ska HIOMTO CHpPOBOKYBajla OOIIYK BIACYTHI y Marepiaiax
CIpaBH, a TaKOX 3 ONISAY HA MPOTPIYYs Ta CYNEPEwIMBI JTOKA3H, IO
CTOCYIOThCSl (aKTUYHHX OOCTaBUH ocoOucToro oOmryky, Cya J0XOTUTh
BHUCHOBKY, IO CMOCIO 3A1HCHEHHS NEpEeBIpKH CTAaBUTh MijJ CYMHIB, $K
pe3ynbTar, JOCTOBIPHICTh Ta TOYHICTH OTPUMAHMUX JOKaziB (nuB. § 60,
Lisica, § 60 Ta Zahidov, § 55, oOuaBa mUTYBaNKCs BHUINE; SK MPUKIAIA
3BOPOTHBOTO TUB. Y Dragos loan Rusu npomu Pymynii, Ne 22767/08, § 54,
31 xoBtHs 2017 poky Ta Ilpade, HaBenene Buie, § 39, B SKUX 3asIBHUKH
HIKOJIM HE 3arepedyBaliid JOCTOBIPHOCTI Ta TOYHOCTI JIOKA31B SIK TAKHX).

(71) Yu 6yna naoana 3a86HUKOBI MONCIUBICIb OCKAPHCUMU
docmogipHicme  00Kazie 1 3anepeuysamu  wWooo  ix
BUKOPUCMAHHS
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66. Cyn Big3Hadae apryMeHT Ypsay, o OOCTaBHHH OOINYKYy Ta
JIOCTOBIPHICTh JIOKa3iB, OTPUMAHUX Yy pe3ylbTaTi LbOrO OOIIyKy, Oyiau
IPEAMETOM CYIOBOTO PO3IVISILY IiJ] 4ac JBOX CYAOBUX IPOLECIB: MO-TIEpIIIE,
Yy KOHTEKCTI CYIOBOTO PO3MISANY Micisl OOIIyKy Ta, MO-Apyre, Mia dac
CYIOBOTO PO3IIISIAY CIIPABH IO CYTI MO0 3assBHUKA.

67. Ilo cTocyeThCsl CymOBOrO MEpemIsAy Micias IPOBEACHHS
ciiguoro 3axony, Cya BBaXae, 110 el po3IIsi K TaKui He OyB TOCTYITHUM
JUI 3asBHHKA, OCKUIBKU Take MPOBAKCHHsI He Oylno 3MarajibHHUM 1 Ha yac
pO3mIISILy CHpaBH HE OylnO OCKapKEHO IaHE PIIICHHS Cydy, SKHM Oyso
HiATBEp/DKEHO pe3ynpratd oO0myky (muB. myHKT 2 crarti 290 KIIK,
HaBeleHI y myHKTi 37 Bume). bimeme toro, Cym He MoOxe He IidTH
BUCHOBKY, IO 1 CyIOBUH pO3INIAJ CIPaBH IO CyTiI BUSBUBCS HEHAIECKHUM.
Bcee, o MaB cynas y cBoeMy pO3MOpSKEHHI TIPU BUPIIECHH] TUTAHHS PO
Jerajizaiilo 0cOOMCTOr0 OOIIYKY 3asBHHMKA, OyJl0 HANKMCAHO BiJl PYKH
omHuM 3 mpariBaukiB nomirii, LILII., ctocoBHO 0OCTaBUH OOIIYKY, a TAaKOX
3asgBM JBOX MOHATHX, SKi HIOMTO Oynu MpPUCYTHI Mif 4ac oOmyKy (IUB.
nyHkTd 12 1 13 Bume). Becynepeu TBepKeHHAM Ypsiy, BUKIAJCHUX HUM Y
CBOIX 3ayBa)KEHHSX, 3 MaTepiajiB CIIpaBU BUILIUBAE, 110 aHi PIlIEHHS MPO
NpU3HAYEHHS 0COOMCTOro OOIIYKY 3asBHMKA 33 HEBIJKIATHUX OOCTaBHH,
aHi JOTMOBIIh MOMIIiT PO Horo ocodbucTuii 00IIyK He Oy Ha/laHi Cymy JUIs
po3msany (nuB. MyHKT 14 Bumie). PO3mIsiHYBIIM KJIOMOTAaHHS 1 TOKYMEHTH,
Cyl OrOJIOCMB OOIIyK 3aKOHHMM, BCTaHOBHUBIIM, IO BiH JiificHO OyB
TEPMIHOBUM 1 IO MOPYIIEHb KPUMIHAJIBHO-NPOIECYaIbHUX HOPM He
BinOynocs. Ilpore pimeHHs He Oya0 MIATBEPIXKEHO OyIb-IKHUMHU
dakTHyHIMH 00CTaBUHAMU 1 HE MICTHIIO JKOJHUX MIACTaB MOTO MPUHHATTA
(1uB. myHKT 15 BHIIE).

68. Jlami y wmarepiamax cHOpaBH 3a3HadaeTbCs - 1 Ypsja He
CTBEP/KYBaB PO MPOTUJICKHE - 110 aHi 1H(QopMaIlisi CTOCOBHO 3asBHHUKA,
HaBeJIeHa Y PO3MOPs/DKEHHI Npo Horo ocoOucTii oOmIyK (IUB. MYHKT 8
BUIIE), a TAaKOX «olepaTuBHa I1H(opMallis», sKa HIOMTO CIPOBOKYBala
ocoOuCTHI OOIIyK 3asBHHMKA, HE OynM MOAAHI O CYIIi, IO MPOBOAUB
nepeBipky. Cyn BBaxae, 10 3a BIACYTHOCTI TakKMX JOKYMEHTIB Ta/abo
iHpopmallii, HE Maw4M BIAMOBIIHOTO MOJIIEWCHKOrO pileHHS abo
MOJTIIIEMCHKOTO 3BITY, 1 3 OISy Ha AedinuT iHdopMalii, HagaHoi odinepom
HI.II. y cBoiil BigmoBiAHIN 3asBi (IWB. MyHKT 12 BWIE), CyIas HE MaB
MOKJIMBOCTI OI[IHUTH CTYHIHb OOIPYHTOBAHOCTI MiJO3pH, Ky Blaja
chopMyBasia MpOTH 3asBHUKA 10 HOro oOmyky, abo TEepMiHOBICTH i
HEOOX1THICTh TPOBEACHHS OOIIYyKY 0€3 MONepeaHbOrO CYIOBOTO PILIEHHS
(TuB. y 1IbOMY BiJHOIIEHHI MyHKT 2 ctarTi 13 Ta myHktu 2 ta 3 crarti 290
KIIK, six HaBeneHO y MyHKTI 37 BHUILE; AUB. TAaKOXK MYHKT 40 BuIIE).

69. Ilomo cymoBoro po3misily KpUMIHAIBHOI CHpaBU MPOTH
3asBHUKA, Cy/l 3a3Havae, 110 3asiBHUK 3BEPHYBCS /10 Cyly MEpIIoi 1HCTaHLIl
3 MPOXaHHSM BIAXWINTH TPOTOKOJI NpO HOro ocoOucTHii 0OmIyK sK
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HEJOMYCTUMUN J0Ka3 (IWB. MyHKT 25 BHIIE), aje MHOro KJIOMOTaHHS
sammuiaocs 0e3 BiamoBimi (muB. myHKT 26). [lim yac amensiiiHOTro
NPOBAKCHHS 3asiBHUK YIiTKO MPOCHB CYJ BUKIIOUUTH MPOTOKOJ MPO HOro
0CcOOMCTHI OOIIYK SIK HEAOMYCTUMHU JI0Ka3, OCKUIBKHM BIH MICTHB sl
MPOLEAYPHUX HEAOMIKIB 1 (PAKTHUHUX HEBIAMOBITHOCTEH (IUB. MyHKTH 27 i
31 Bume). Y BIANOBIAL ameNAmMidHUN CyJq MPOCTO IOCTAHOBUB, IO
MIEPBUHHE PIIICHHSI PO MPOBECHHS 00IIyKy 0e3 CaHKIlii OyJ0 HaleKHUM
YUHOM ITiIMTMCAaHO HAYaIbHUKOM TIOJIIIIT 1 TOMY € IPUHHATHUM (JIMB. MTYHKT
32 Bume). Cnig MOKPECTUTH, IO JOKYMEHTH Ta/abo olepaTHBHA
iHdopMarlis, M0 CHOPOBOKYBajla IMPOBEACHHS OOIIyKY, BIICYTHA Yy
Marepianax CrpaBH, TOCTYIHUX CylaM TEpInoi, anelsmiifHol Ta KacariiHol
IHCTAHIIIH.

70. Kpim Ttoro, Cya BBaxae, y BIONOBIIHOCTI 31 CBOIMH
apryMeHTaMH, HaBEJICHUMU BHILE (IUB. MYHKTU 62-64 BuUIIE), 1110 3 OISy
Ha BaYJIMBICTh TIOKa3aHb CBIJKIB Y Iii cripaBi, cynepewinBi nokazanus Y.K.
Ta BHUCIIOBJICHI HUM TBEp/DKEHHS MPO THUCK TMOMIIii Ta CTBEpHKyBaHa
BiZCyTHiCTh A0Bipu a0 JL.II. 3 omisiay Ha HOro KOJUIIHIO HAJICKHICTH JI0
nominii, HaBeAeHI (¢akTH He OyauM HaJIeKHUM YUHOM  OIliHEHI
HaIllOHANBHUMH cygamu (ouB., mutatis mutandis, Jannatov npomu
Asepbaiioxcany, Ne 32132/07, §§ 76-77, 31 nunua 2014 poky; auB.
Heuunopyx ma Hownkano npomu Yxpainu, Ne 42310/04, §§ 276-280, 21
kBiTHA 2011 poky). Bci BuIe3a3HaueHi HpoleaypHI Ta MarepiaibHi
HE/IONIKHU MiJT Yac 000X CYIOBUX MpPOLEAYp HE MOIIM OyTH KOMIIEHCOBaHI
auiie TUM (aKToM, IO MpaliBHUKKA MOMIMil Oyau 3aciiyXxaHl y cyal B
HPUCYTHOCTI 3aXUCTY.

71. Orxe, Cyn poOUTh BUCHOBOK, 1[0 3asBHHKOBI HE OyJlO HagaHO
e(eKTUBHOI MOXIIMBOCTI Ha HAalllOHAJILHOMY DPIBHI OCKAap)KUTH MiJICTaBH
IPOBEICHHS HOro OOIIyKy 1 3amepedyBaTd 00 BUKOPUCTAHHS JOKas3iB,
OTPUMaHHX B pe3yabTari Takoro o0ymryky (auB. uut. Buine Zahidov, §§ 56-
57, Ha BigMiHY BiJ 1IUT. Bule /lpaode, § 38).

(iii) [Hwi doxazu, wo Micmamsbcs y Mmamepianlax cnpasu

72.V pa3i, KoJIu BUHUKAIOTh CYMHIBH I10/I0 JOCTOBIPHOCTI IEBHOTO
JOKepena T0Ka3iB, HeoOX1THICTh MIATBEPAUTH II€ JOKA30M 3 1HIIHUX JIKEPEIT,
BIAMOBIAHO, cTae Ouipmioro. Cyn 3ayBaxKye, IO HisIKI IHIN JIOKa3dl Y
Mmarepianax CrpaBd, 3a BIJCYTHOCTI MPOTOKONY MPO OCOOMCTHH OOUIyK
3asIBHUKA, HE OyJTM CaMOCTIHO JOCUTh CHJIBHUMHU (Ha BiAMIHY Bif Dragos
loan Rusu, naBegeHoro Buie, §55). Sk Bxe Oylio 3a3HaYEHO BUIIE, JOKA3H,
Ha/laHl MOHATUMH, He Oy/lu NEepPEeKOHJIUBUMH, 3BA)XAIOUHM HA CyNEpeuwsnBi
3as1BH TIEPIIIOTO CBifKa Ta TOM (aKT, 0 HIOMTO HEBIIOMICTh IPYrOroO CBiJKa
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Oyl10 HaJeKHUM YUHOM MigHATO, aje He po3misiHyrto. Illo crocyerbes
npamiBHuKiB momimii, Cya 3a3Hadae, 10 BOHM OYyJIM 3 CaMOTO IOYaTKy
O3Sy CIIPaBU MPOTHU 3asBHUKA 1 HAJIGKAIH JI0 OPTaHy, SIKUW 1HIIIIOBAB
11e MPOBAHKCHHS, TOMY BOHM Maji 1HTEpeC IIOJ0 Pe3ylbTaTiB TisIbHOCTI
NPOKypaTypu. Ix inTepecm Oymu O0COOIMBO OYEBMAHI 3 OMISAAYy Ha
TBEP/KCHHS 3asBHHMKA, 110 BOHM MIAKUHYIM HOMY HApKOTUKH. TUM He
MEHII, IXHI IOKa3aHHS AaBTOMATUYHO pPO3MISAAIUCS SIK OO'€KTHBHI, Ha
BIIMiHY BiJl TIOKa3aHb, HAIPUKJIAA, HAJAaHUX JIPY3sIMHU 3asBHHKA, SIKI Oyiau
BIIXWJICHI SIK CyO'€KTHUBHI 1 He MOCTOBipHI (auB. myHKT 26 Bume). Cyx
3a3Hayae, M0 3asiBU IMPALIBHUKIB TMOMIMII CYNEpeysid pilIeHHIO Tpo
NpOBENECHHs OOIIYKy 3asBHHKAa Oe3 CymoBOro pimeHHs (auB. MyHKT 61
Buie). [Ipote 1i po36ikHOCTI POCTO OyIIO MPOIrHOPOBAHO HAIlIOHATHLHUMHU
CyIaMH.

(iv) Bucrnosox

73. Cyn BBaxae, 110 CIOCIO OTpUMaHHS KIIIOYOBHUX JI0Ka3iB MPOTH
3assBHMKA CTaBUTh IWiJ CYMHIB IX HaAIHHICTh 1 TOYHICTh. BpaxoByroum
Ba)XJIMBICTh LUX JIOKA31B, BIH NEPEKOHAHMH, 1110 CYKYITHICTb MPOLeCyalbHUX
NOpyILIeHb MiJl 4Yac OCOOMCTOro OOIIyKy 3asBHMKA, HEMOCHIJOBHI Ta
CyNEepewIMBl JI0OKa3u, M0 CTOCYIOTbCA (DAaKTUYHMX OOCTaBMH OOLIYKY,
HEHAJIEKHUN CYJOBHHM po3misiAy SK 70, Tak 1 MiJ Yac CYyI0BOTO
NPOBADKCHHS, BKIIOYAIOYM  HE3IIHCHEHHS  HAI[lOHATBHUMH  CyIaMH
JIOCTaTHbOTO BUBYEHHS TBEP/DKEHb 3asBHMKA PO TE, 10 HAPKOTUKHU He
HaJIeKalau oMy, 1 cllaOKICTh MiATBEP/KYIOUMX JI0Ka3iB, 3pO0OMIN CyAOBUM
pO3MIsAA 3asBHMKAa B LUIOMY HecnpaBeyIuBUM. OTke, OyJl0 MOpYIIEHHS
nyHKTy 1 ctarti 6 KonBenumii.

[I. THIII CTBEPDKYBAHI ITOPYIIEHH S KOHBEHIIIT

74. 3asBHUK ckapxkuBcsa 3a crarreto 5 Konseniii, mo mig dac ioro
apemty He Oys0 JKOAHMX OOIPYHTOBAHMX MiJO3p Y BUMHEHHI HUM 3JI0UYHHY.
3rigHo 31 crarteto 6 KoHBeH1ii, BiH CKapKUBCSI HA B1JICYTHICTh JAOCTYIY 10
BepxoBrHoro Cyny udepe3 pillleHHS OCTaHHBOTO BIIXWIIUTH HOTO CKapry 3
NUTaHb TMpaBa, SK HENpPUUHATHY. BiH Takox cTBepIKyBaB, LI0 HOTO
ocobucTHil 00IITYK TPOBOJUBCA 3 MOPYIIEHHSAM BUMOT cTarTi 8§ KoHBeHIii.

75. Cyn 3a3Hauae, Mo TOCYI0BE YB'sI3HCHHSI 3assBHUKA 3aKIHYUIIOCS HOTO
3acyIKeHHAM cyaoM nepuioi iHctaHuii 18 xBiTHS 2005 poky, Tol sIK I
3asiBa Oynma mojana 1o Cymny 21 cepmas 2006 poky. Takum unHOM CcKapra 3a
crarretro 5 KonBeHuii momo #oro apemrty 6e3 oOIpyHTOBaHOI MiO3pH €
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HEMPUIHATHOIO, OCKUIPKM BOHAa IOJaHA 11032 CTPOKOM, BCTAHOBICHHM
nyaktamu 1 14 crarti 35 KonBeHiii.

76. OckinbKH 3asBHUK CKap>KUBCS 3a ctarrero 6 KonBeHiii, mo oMy
Oyno BiamoBieHo y goctyni g0 BepxoBnoro Cyny, Cyn Haraaye, oo take
CaMO NHUTaHHS BXE PO3MIAJAIOCS B KOHTEKCTI BIJMOBITHOIO IPy3MHCHKOTO
MPOIIECYaJIbHOTO IMpaBa 1 MPAKTUKHU 1 OyJI0 BCTAHOBIICHO, IO 3a MOAIOHHMX
¢dakTHUHUX OOCTaBMH L€ € IUIKOM CYMICHHUM 3 IyHKTOM 1 crtarti 6
Kousentiii (nuB. Kynapaosze (Kuparadze) npomu Ipysii, Ne 30743/09, §§
75-77, 21 mepecus 2017 poky, Ta mopiBHsAWTe, mutatis mutandis,
Yaeuawsini (Tchaghiashvili) npomu [pysii’ (pituennst), Ne 19312/07, § 34, 2
BepecHs 2014 poky.) Takum 4wHOM, BiH BBaXKa€, IO IS CKapra € sIBHO
HEOOIPYHTOBAHOIO 1 BiIXWIISE 11 BiAMOBiIHO 10 MyHKTIB 3 (a) Ta 4 crarti 35
KonBeHirii.

77. o crocyeThecsi ckapru 3asiBHUKa 3a ctarreto 8 Konsenuii, Cyn
3a3Hayae, M0 BiH HE CTBEPPKYBAB ITiJI Yac HAI[IOHAIHLHOTO MPOBAKEHHS,
110 #oro 0coOUCTHI 0OIIYyK MOPYIIMB HOTr0O MpaBa, TapaHTOBaHi CTAaTTEIO 8
Kongenmii. Cyn y 3B'sI3Ky 3 IuM Haraaye, mo myHKT 1 crarti 35 KonBeHiii
BUMarae, o0 ckapru, ski nogano a0 Cyany, HOBHHHI CIIOYaTKy OyTH MOAaHi
JI0 BiJIIIOBITHOTO HAIIOHAJILHOTO OpraHy, IPWHANMHI aHAJOT14Hi 33 3MiCTOM
1 3 ypaxyBaHHSIM (pOpMaNbHUX BUMOT, BUKIAJICHUX Y HalllOHAIILHOMY MpaBi
(muB., cepen Oaratbox 1HIIUX, Aksoy npomu Typeyuunu, 18 rpymus 1996
poky, §§ 51-52, 3BiTH npo pimeHHs Ta pimieHHS 1996-VI). BinnosinHo, BiH
BIIXWJISE€ CKAapry 3asBHUKA y 3B’SI3Ky 3 HEBHMUEPIIAHHSM HaIllOHAJIBHUX
3ac001B 3aXMCTy BIANOBIAHO 10 NMyHKTIB 1 14 crarTi 35 KonBenii.

I1I. BACTOCYBAHHSI CTATTI 41 KOHBEHIIII

78. Crarrero 41 KoHBeHI1IT BCTAHOBJIEHO:

«Ixmo Cyn BusHae daxrt nopymeHHs KouBeHmii a6o mportokomiB 1m0 Hei i AKmio
BHYTpimHe mpaBo BiamosixHoi Bucoxkoi [JoroBiproi CTopoHr mependadae Jniie 9acTKOBE
BimmkoxyBaHHa, Cya, y pa3i HEoOXiIHOCTi, HaJa€ TOTEPIUIiii CTOPOHI CHpPaBEAJIHBY
caTuc(axiIfio.»

A. Illkoxa

79. 3asBHHK CTBEPKYBaB, 1110 BHACIIIOK MOTO HE3aKOHHOTO 3aCY/KCHHS
BiH 3a3HaB MaTepiajbHOI IIKOJU Yepe3 BTpary JAoxoAy. BiH 3asBUB, 110 HA
TOM dYac BIH 3aiiMaBcs poOOTOIO, SKa Majla THUMYAacOBHM Xapakrep, 1
3apobsaB 6mu3bko 150 €Bpo Ha Micslb. BiH Takok BUMaras BiAIIKOyBaHHS
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MopainibHoi 1Ko y po3Mipi 40 000 eBpo uepe3 cTpec i cTpaKAaHHS, SKi
BiH 3a3HaB BHACIIIJJOK HE3aKOHHOTO 3aCY/XKEHHsI Ta 030aBJIEHHS BOJIL.

80. VYpsa cTBepaKyBaB, IO BUMOTa 3asBHHKA MPO BIIIIKOIYBAHHSI
MaTepiaJibHOI IIKoAM Oyiia HeoOrpyHToBaHO. KpiMm TOro, 1o 3asBHUK HE
NPEICTAaBUB JKOJHUX JIOKa3iB 3alHATOCTI Ta JOXOMIB, 3asBHUK HE
POJAEMOHCTPYBaB  KOJHOTO 3B'A3Ky MDK 3asABICHOI0  IIKOJAOK 1
CTBEpKYBaHUM nopyiieHHsM. [1lo cTocyeThest HemarepialbHOT KoM, BiH
BIIXWIAB 1i sAK Oe3miAcTaBHY 1 Jyxe HaaMipHy. B anprepHatuBHOMY
BapiaHTi Ypsi CTBEPHKYBAB, 110 BU3HAHHS MOPYIICHHS OyJI0 O T0CTaTHHOIO
CIPaBEUIMBOI0 KOMIIEHCAIlIEI0 3a OyAb-sIKy MOpalbHY ILIKOAY, 3aBlIaHy
3asIBHUKOBI.

81. Cyn He BUSBHB NPUYMHHO-HACIHIJIKOBOTO 3B'SI3KY Mi)K BCTAHOBJICHHUM
MOPYIICHHSM 1 3asBJICHOI0 MaTepiaJIbHOIO IIKOIOK0; TOMY BiH BIAXHIISE IO
BuMory. Illo crocyeTbest HemarepianbHoi mKoau, Cya, SKuil 371ICHIOE CBOIO
OIIIHKY Ha 3acajiax CIPaBeIUIMBOCTI, MPUCYKYe 3asBHUKY 3500 €Bpo, Ta
JOATaKOBO OyNb-sSIKH MMOIATOK, 10 MOXe OyTH HapaxOBYBaHUU Ha IIIO CYMY.

B. Cynosi Ta inmi BuTparn

82. 3asBHuk Takok BuMaras 2 215 eBpo Ta 1825 e€Bpo 3a cBoe
npeacTaBHUUTBO Y cyal 1. JI. MyxamaBpid ta nn. Baxranrigze (AuB. mMyHKT 5
Bumie) BiamosinHo. Ll 1BI cymu Oyau po3paxoBaHi Ha OCHOBI TOJMH,
BUTpPaUYEHNX JBOMA aJBOKAaTaMH Ha MIATOTOBKY 3asBH Ta PEIITH TOAAHUX
JIOKYMEHTIB, y po3Mipi 50 €Bpo Ha roguHy. 3asBHUK HE HaJiCIaB >KOJHOTO
IOpUAMYHOro0 a0o (PIHAaHCOBOTO JOKYMEHTA, 32 BUHSTKOM JE€Talli30BaHOTO
CTPOKOBOTO 3BITY, 1110 MICTUTh JETalbHI BIIOMOCTI PO MOTOJUHHY OIJIaTy
3a JjaTaMM Ta KOHKPETHUMH BHJIaMH HAaJaHUX FOPUAUYHUX TTOCIIYT.

83. Ypsia cTBepIKYBaB, 110 3asIBHUK HE MPEACTaBUB JKOIHUX (PIHAHCOBUX
JIOKYMEHTIB, sIKi O MiITBepAXKyBajH, 110 IIi BUTPATHU AIHCHO OyIu MOHECEH.
Bin Takox cTBepaKyBaB, IO cyma Oyna B Oyab-KOMY BHIIaJKy
3aBHILEHOIO.

84. 3rigHo 3 ycrajeHowo mnpakTukoro Cyay 3asfBHHK Ma€ IMpaBO Ha
BiJIIIIKOYBaHHS CYJJOBHX BUTpAT TUTBKU B Tiil Mipi, B sKiil Oyl0 OBEnEHO,
10 BOHU OynM (PaKTMYHO MOHECEH1 1 HEeOOXiJHI Ta € OOIPYHTOBAHUMH 32
po3MipoM. BuHaropopa mnpenctaBHUKY € (DaKTHYHO IOHECEHOIO, SIKINO
3asBHUK CIUTaTUB a00 MOBHMHEH OyB CrutaTtuB ii. BiamoBigHO, BUJATKH Ha
BUHAropoAy TMpeJICTaBHUKY, SKHH MisiB OE3KOIITOBHO, (aKTHUYHO He
noHeceHi (muB. MaxKan ma inwi npomu Cnonyuenoco Koponiecmea, 27
BepecHst 1995 poky, § 221, Cepigs A Ne 324). [IpoTHiexHOIO € cUTyalis
CTOCOBHO BHMHAropoad NpPEICTaBHUKY, SIKWH, HE BIIMOBUBCS Bin Hei, a
IPOCTO HE 3pOOMB KOAHMX KPOKIB JUIS OTPUMaHHS TaKOro IJaTrexy ado
BIJIKJIaB oro oTpuManHs. [lnara, o migmsrae BUIUIATI IPEICTaBHUKOBI 3a
yrofiolo Mpo 0OyMOBIIEHY BHHAropoay BBaXKAE€TbCA (PAKTHUYHO MOHECEHOIO
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JUIIE Y TOMY BHUIAJIKY, SKIIO I YTO/a IMiJJIsira€ BUKOHAHHIO Y BiJIMTOBIAHIN
opucaukiii (auB. Mepabiwsini (Merabishvili) npomu Ipysii [BII], Ne
72508/13, § 371, 28 nucronana 2017 poky, 10AATKOBI MOCUJIAHHSA).

85. Cyn 3a3Havae, M0 3asBHUK HE MPEICTABHB JKOMHUX IOPUANYHUAX 200
(diHAaHCOBUX JOKYMEHTIB, IKi O MPOJEMOHCTPYBAJIH, IO BiH CIUIaTHB abo
MaB IOpHUJINYHE 3000B'I3aHHS CIUIATUTH CYIOBI BUTpATH, AKi HIOUTO Oynu
nonecedi HuM B Cyni. 3a BIICYTHOCTI TaKUX JOKYMEHTIB BiH HE 3HAXOIHUTh
MiJCTaB I TPUAHATTS TOTO, IO CYIOBI Ta IHIII BUTpaTH, 3asBIICHI
3assBHUKOM, (DaKTUYHO OyJiM MOHECEHI HUM. 3BiJICM BHUIUIMBAE, IO BUMOTA
Mae OyTH BiIXUIICHA.

C. Ilens

86. Cyn BBakae 3a Hale)KHE MPHU3HAYUTH TMEHIO Ha MiJACTaBl TPaHUYHOL
MO3UYKOBOI CTaBKU €BPOIEHCHKOTO MIEHTPAIBHOTO OAHKY, J0 SKOT Mae OyTH
JOJIAaHO TPH B1ICOTKOBI MyHKTH.

3A [IUX IIJICTAB CYJ] OJHOT'OJIOCHO

1. Ozonowye cxapry 3a nyHkrom 1 crarri 6 KonBeHuii momno
CTBEP/XKYBaHOI HECHPABEAIMBOCTI KPHUMIHAIBHOIO MPOBAKEHHS
NPOTH 3asBHUKA, IPHHHATHOIO, & PEIITY CKapTH - HEIPUHHATHOIO.

2. ITlocmanosnse, mo Oyino mopymieHo myHKT 1 crarti 6 KoHBeHiii,
3. Ilocmanoense

(a) ynmpomoBX TpPbOX MICALIB 3 JHA, KOJIM PpIIIEHHS CTaHe
OCTarOYHUM BIANOBIAHO 10 mnyHKTY 2 crarri 44 KosBeHuii,
Jiep KaBa-BIAMNOBIad MOBUHHA CIUTAaTUTH 3asBHUKY 3500 eBpo (Tpum
TUCSAYl M'ATCOT €BPO), IUIIOC OyAb-SIKUM TONATOK, MOXe OyTu
nepepaxoBaHa y 3B'SI3KY 3 BIALIKOAYBAaHHSM MOpPAJIbHOI LIKOMH, sKa
Mae OyTH KOHBEpTOBaHa B HAIlIOHAIBFHY BAIIOTY JEpiKaBU-
BIJITIOBiJ]a4ya 3a KypcOM Ha JIeHb 3[1HCHEHHS IUIAaTeXYy;

(b) i3 3akiHYEHHSM 3a3HAUYEHOTO TPUMICIYHOTO CTPOKY JIO
OCTaTOYHOTO PO3PaxyHKy Ha 3a3HAY€HI CyMHU HapaXOBYBaTUMEThCS
OPOCTHM BIJICOTOK Yy pO3Mipi TPaHUYHOI TO3MYKOBOI CTaBKH
€BpONechbKOro IEeHTpaJbHOro OaHKy, fKa JIATHME B Nepioj
HECIUIaTH, J10 AK0i Ma€e OyTH JI0aHO TPH BiJICOTKOBI MyHKTH,

4. Bioxunse pemty BUMOT 3asiBHUKA L1010 CIIPaBEUINBOI caTHC(aKiIii.
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Y4YuHEHO aHTIINCHKOI0 MOBOIO 1 MOBIJIOMJICHO NMHUCHBMOBO 14 Oepes3Hs
2019 poxky BianoBigHo 10 myHKTIB 2 1 3 npasuna 77 Permamenty Cyny.

Kuaynist Becrepaik Amnrenika Hyccoeprep

Cexperap Tonoga
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