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Dismissal as a security guard on account of sex is discriminatory and absence of
adequate reasoning by a court of final instance may constitute a violation

In today’s Chamber judgment®! in the case of Hiillya Ebru Demirel v. Turkey (application
no. 30733/08) the European Court of Human Rights held, unanimously, that there had been:

a violation of Article 14 (right to non-discrimination) in conjunction with Article 8 (right to private
and family life) of the European Convention on Human Rights

and, by a majority, that there had been:

a violation of Article 6 § 1 (right to a fair trial) of the European Convention on account of the
absence of adequate reasoning in the Supreme Administrative Court’s decision, and,

no violation of Article 6 § 1 of the European Convention on account of the conflicting decisions
rendered by the Supreme Administrative Court.

The case concerned the applicant’s allegation of sexual discrimination because she was denied a job
as a security officer at a state-run regional electricity distribution company.

The applicant complained that the decisions of the administrative authorities and the courts
constituted sex discrimination. She also complained that the domestic courts had delivered
contradictory decisions in identical cases and that the Supreme Administrative Court had failed to
examine her submissions.

The Court found in particular that the decisions of the domestic authorities had amounted to a
discriminatory difference in treatment as they had not provided any reasons other than the
applicant’s sex for her not having been appointed to the post in question. It concluded further that
the Supreme Administrative Court had failed to fulfil its obligation to provide adequate reasoning for
dismissing the applicant’s rectification request since her arguments concerning the prohibition of
discrimination between men and woman had not been reviewed at any stage before the courts.

Principal facts

The applicant, Hilya Ebru Demirel, is a Turkish national who was born in 1976 and lives in Kilis
(Turkey).

In October 1999 the applicant passed a civil service exam and was informed that she would be
appointed as a security officer at the Kilis branch of the Turkish Electricity Distribution company.
However, the company refused to appoint her as she was not a man who had completed military
service.

The applicant initially won a discrimination court case against the company in 2001 but that decision
was overturned on appeal by the Supreme Administrative Court in December 2002.

Ms Demirel’s further appeals (including a request for rectification) were all unsuccessful, with the
final decision being handed down in June 2009 by the Twelfth Division of the Supreme

1. Under Articles 43 and 44 of the Convention, this Chamber judgment is not final. During the three-month period following its delivery,
any party may request that the case be referred to the Grand Chamber of the Court. If such a request is made, a panel of five judges
considers whether the case deserves further examination. In that event, the Grand Chamber will hear the case and deliver a final
judgment. If the referral request is refused, the Chamber judgment will become final on that day.

Once a judgment becomes final, it is transmitted to the Committee of Ministers of the Council of Europe for supervision of its execution.

Further information about the execution process can be found here: www.coe.int/t/dghl/monitoring/execution.
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Administrative Court. That court did not follow an earlier ruling in another case decided by the
General Assembly of Administrative Proceedings Divisions of the Supreme Administrative Court,
which had found that a woman had been discriminated against in circumstances similar to those of
the applicant.

Complaints, procedure and composition of the Court

Relying on Article 14 (prohibition of discrimination) taken in conjunction with Article 8 (right to
respect for private and family life) Ms Demirel complained that the decisions of the administrative
authorities and the courts constituted sex discrimination. She also complained under Article 6 § 1
(right to a fair hearing) that the domestic courts delivered contradictory decisions in identical cases
and that the Supreme Administrative Court failed to examine her submissions.

The application was lodged with the European Court of Human Rights on 17 June 2008.
Judgment was given by a Chamber of seven judges, composed as follows:

Robert Spano (Iceland), President,

Paul Lemmens (Belgium),

Ledi Bianku (Albania),

Isil Karakas (Turkey),

Nebojsa Vucini¢ (Montenegro),

Valeriu Gritco (the Republic of Moldova),
Jon Fridrik Kjglbro (Denmark),

and also Stanley Naismith, Section Registrar.

Decision of the Court

Article 14 in conjunction with Article 8

The Court reiterated that it had already set out detailed reasons for justifying a difference of
treatment in Emel Boyraz v. Turkey.

It considered that the domestic authorities did not give any reasons other than Ms Demirel’s sex for
her not having been appointed as a security officer in Kilis and her case was identical in that regard
to Emel Boyraz. Accordingly, the Court found that there had been a violation of Article 14 taken in
conjunction with Article 8 since the decisions of the national authorities had amounted to a
discriminatory difference in treatment.

Article 6§ 1

The Court observed that conflicting decisions in similar cases heard in the same court which,
additionally, was the court of last instance, might breach the principle of a fair trial. However, it
considered that the existing difference of interpretation between the Twelfth Division and the
General Assembly of Administrative Proceedings Divisions of the Supreme Administrative Court did
not amount to “profound and long-lasting divergences” in the relevant case-law. Therefore, the
situation complained of on this account did not, in itself, constitute a violation of Article 6 § 1.

Regarding the complaint that the Supreme Administrative Court had failed to examine Ms Demirel’s
submissions concerning the prohibition of discrimination between women and men, the Court firstly
emphasised that its assessment was limited to examining whether the national court’s reasoning in
the circumstances of the case had complied with the requirements of Article 6 § 1. It did not
consider it necessary to determine whether Article 6 § 1 imposed an obligation on a court of last
instance to reconsider an issue in the light of the subsequent case-law of a higher judicial authority.
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The Court then reiterated that very limited reasoning might satisfy the requirements of a fair
hearing, if a high court refused to accept a case on the basis that the legal grounds had not been
made out. Nevertheless, the requirements to give more detailed reasons could also apply to courts
of appeal in certain circumstances.

Turning to Ms Demirel’s case, the Court observed that her submissions for rectification had included
the fact that a similar case had been decided by the General Assembly with an outcome different
from the one before the Twelfth Division and that, furthermore, the latter’s decision had run
contrary to the prohibition of sexual discrimination and her Convention right to a fair trial.

Since those arguments had not been addressed by the Twelfth Division in its previous decision, Ms
Demirel could reasonably have expected a specific reply. The Court concluded that it had been the
sole opportunity for the Twelfth Division to differentiate the case of Ms Demirel from that of the
other ruling before her case had become final. Thus, in the circumstances of the case, the Twelfth
Division of the Supreme Administrative Court had failed to fulfil its obligation to provide adequate
reasoning for dismissing Ms Demirel’s request. The Court held that there had accordingly been a
violation of Article 6 § 1.

Just satisfaction (Article 41)

The Court held that Turkey was to pay the applicant 11,000 euros (EUR) in respect of pecuniary and
non-pecuniary damage.

Separate opinions

Judges Spano and Kjglbro expressed a joint partly dissenting opinion. They held that they were not
persuaded that in the circumstances of this case, the absence of further reasoning regarding the
opposite conclusions reached by the Supreme Administrative Court’s General Assembly and the
Twelfth Division in itself rendered the proceedings unfair.

This opinion is annexed to the judgment.

The judgment is available only in English.
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The European Court of Human Rights was set up in Strasbourg by the Council of Europe Member
States in 1959 to deal with alleged violations of the 1950 European Convention on Human Rights.
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